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1 Introduction

Opotiki District Council (the applicant) has applied for resource consent to:

· undertake earthworks required to install a new public toilet facility within the coastal margin of Ohiwa Harbour, 
· undertake earthworks associated with the construction a 50m long erosion protection structure in the coastal margin of Ohiwa Harbour; and
· cause disturbance to the foreshore and seabed associated with the above earthworks.

1.1 Timeframes

	Date application received
	20 October 2009

	Non notification decision approved 
	16 November 2009

	Draft conditions circulated for comment
	12 November 2009

	Comments on conditions received
	12 November 2009

	Forwarded for approval
	17 November 2009


2 Description of Proposal
The applicant wishes to construct a public toilet facility adjacent to the existing car-park and boat-ramp facility at Ohiwa Harbour. Earthworks are required to construct a 10 m3 effluent storage tank and to form a vehicle access. The total amount of earthworks required for these works is 25 m3 cut and fill. These works, including removal of excavated material, are expected to take 2 days to complete.
The applicant also intends to construct a 50-metre long timber erosion protection structure to the west of the new toilet facility (landward of mean high water springs). Earthworks are required to excavate the footings of the wall. The applicant estimates that the total volume of excavation will be 40 m3. Machinery may cause disturbance to the foreshore (within the coastal marine area) whilst collecting existing concrete and rock fragments scattered along the foreshore, which will be placed at the foot of the new wall and used a backfill material. Machinery may also have to traverse the foreshore in order to construct the northern extent of the wall. The excavation works are expected to take no more than five days to complete.
Any disturbed areas will be revegetated post-construction using grass and indigenous vegetation suitable for the site. 

Both sites are within 20m of the coastal marine area, and the applicant wishes to complete the earthworks and construction of the erosion protections structure prior to Christmas 2009.
3 Statutory Requirement for Resource Consent

Section 9 of the RMA places restriction on the use of land. In particular, section 9(2) states that no person may use land is a manner that contravenes a regional rule unless expressly allowed by a resource consent.

Section 12 of the RMA places restrictions on activities that occur in the coastal marine area. In particular, section 12(1) controls the disturbance of the foreshore and seabed, which may not be undertaken unless expressly allowed by a rule in a regional coastal plan or by a resource consent. 

3.1 The Bay of Plenty Regional Water and Land Plan

Any earthworks (regardless of extent) that occur within the coastal margin and are with 0-20 metres of the coastal marine area are considered as a discretionary activity under rule 1C of the Regional Water and Land Plan. The coastal margin includes land on the edge of a harbour.
3.2 The Bay of Plenty Regional Coastal Environment Plan

The disturbance to the foreshore that may occur as a result of the activities proposed by the applicant are not expressly provided for by any of the rules of the Coastal Plan; therefore it is considered under Rule 14.2.4(b) as a discretionary activity.
4 Non-Notification Decision

I consider that the activities proposed by the applicant will have minor environmental effects; therefore public notification is not required under section 95A(2) the RMA. I do not consider there to be any affected persons or customary rights holders to the proposal; therefore limited notification is not required under section 95B of the RMA. 

The Manager Consents (acting under delegated authority) has approved that this application be processed on a non-notified basis. 

5 Statutory Considerations

The matters to which a consent authority shall have regard when considering applications for resource consents are set out in section 104(1) of the RMA as follows: 

When considering an application for resource consent and any submissions received, the consent authority must, subject to Part 2, have regard to – 

(a)
any actual and potential effects on the environment of allowing the activity; and

(b)
any relevant provisions of – 

i.
a national environmental standard


ii.
other regulations

iii.
a national policy statement 

iv.
a New Zealand coastal policy statement, 

v.
a regional policy statement or proposed regional policy statement; and

vi.
a plan or proposed plan; and

(c)
any other matters the consent authority considers relevant and reasonably necessary to determine the application.

The actual and potential effects on the environment of allowing the activities are addressed in section 6 of this report. 

The relevant provisions of the relevant national and regional planning documents are discussed in section 7 of this report.

The provisions of section 104 are all "subject" to Part 2, which means that the purpose and principles of the Act are paramount. These are discussed in section 8 of this report.
6 Assessment of Actual and Potential Environmental Effects 104(1)(a)
6.1 Restrictions to Public Access

There will be restrictions to the site during the works, which in turn may restrict access to a small section of the coastal marine area. However the works are limited in duration (2-5 days) and will not affect access to the boat-ramp and car-park. I am satisfied that effects on public access are less than minor.
6.2 Natural Character
The Ohiwa Harbour and its estuarine fringe are identified as an outstanding natural feature and landscape (O5) in the Regional Coastal Plan. The earthworks are limited in extent and any disturbed areas will be revegetated with grass and native planting once construction is complete. The applicant will also collect up some of the debris (pieces of broken concrete and so on) that is currently littered on the foreshore and use these within the construction (where appropriate) or remove them from the site. This will have a positive affect on natural character. The proposed wall (although not specifically authorised by this consent) will be constructed from timber and have a low profile. Given that it will be in the immediate vicinity of the existing car-park and boat-ramp I do not consider that its presence will have an affect on natural character that is any more than minor.
6.3 Flora and Fauna

The Ohiwa Harbour is classified as an outstanding Site of Special Wildlife Value (SSWI) for the presence of significant breeding colonies of nationally threatened species and is identified in the Regional Coastal Plan as an Area of Significant Conservation Value (ASCV-13). The works are proposed to be undertaken in road-reserve which is currently grassed and mown on a regular basis, and is located in close proximity to the boat-ramp and associated car-park; therefore I consider it unlikely that this particular area provides any habitat values of note. Given the limited nature of the works (in terms of extent of disturbance and duration) I consider that any effects on flora and fauna will be minor, and mitigated by the revegetation of the site and native planting.

6.4 Cultural Values

The Ohiwa Harbour is identified as an Area of Significant Cultural Value (ASCV-13) in the regional Coastal Plan, and several urupa and waahi tapu sites are located on the harbour margins. 

The site does not fall within the area of the Ohiwa harbour over which Ngāti Awa holds a Statutory Acknowledgement. The applicant consulted Lance Reha, Secretary of the Upokorehre Hapū Resource Committee prior to lodging their application. The hapū was happy with the proposal.
As the site has been previously modified (associated with construction of the road) I do not consider it likely that any cultural artefacts will be discovered as a result of the proposed works, as this was not raised by the Upokorehe as a concern. I am satisfied that any affects on cultural values will be minor.
6.5 Amenity Values
There will be some noise generated by the machinery used to undertake the works; however the applicant has stated that this will be insignificant. On this basis I am satisfied that the permitted noise levels contained within the Coastal Plan for Ohiwa Harbour will be met.

The provision of a public toilet facility will have a positive effect on amenity values, as will the removal of existing debris from the area.

6.6 Disturbance to the Foreshore
Machinery access to the foreshore will be limited to that necessary to undertake the works, and any access will be over the dry parts of the foreshore. The applicant will reinstate the natural foreshore of the foreshore on completion of the works, and remove any surplus construction material or general debris.  I am satisfied that any disturbance will be minor and temporary. 

6.7 Water Quality

Construction works at the land/sea interface have the potential to have a adverse effect on water quality due to the generation of sediment or incidental discharge of contaminants associated with machinery use. The applicant states that there are existing bunds at the harbour edge that will minimise the chance of any sediment contaminated stormwater being discharged into the harbour, further to this, the applicant will only undertake works during fine weather and will remove any excavated material from the site within 24 hours. I have also recommended consent conditions that require clean and well-maintained machinery to be used, and refuelling to occur more than 20m from the CMA, which will minimise any chance of incidental discharges.
6.8 Summary
I am satisfied that the adverse environmental effects associated with the proposed earthworks in the coastal margin and will be no more than minor. Further to this, conditions have been recommended to appropriately avoid, remedy or mitigate any potential adverse effects.
7 Objectives and Policies of the Relevant Planning Instruments 104(1)(b)
7.1 New Zealand Coastal Policy Statement 1994

The New Zealand Coastal Policy Statement (NZCPS) contains general principles and policies, rather than specific directives, for the management of the natural and physical resources within New Zealand’s coastal environment. 

Policies of specific relevance to these applications include those regarding the protection of the characteristics of the coastal environment of special value to tangata whenua (Policy 2.1.2); the maintenance and enhancement of amenity values (Policy 3.1.1); provision for appropriate use of the coastal environment (Policies 3.2.2) and the maintenance of public access to and along the coastal marine area (Policy 3.5.1). 

These matters have been discussed in section 6 of this report. I consider that the application is consistent with the relevant provisions of the NZCPS. 

7.2 The Bay of Plenty Regional Policy Statement (RPS)

The most relevant sections of the RPS to this application are sections 6 (Land) and section 9 (The Coastal Environment). I consider that the application is consistent with the relevant objectives and policies of the RPS.
7.3 The Bay of Plenty Regional Water and Land Plan

Chapter 3 of the Regional Water and Land Plan contains objectives and polices regarding the integrated management of land and water. I consider that the application is consistent with these.
7.4 The Bay of Plenty Regional Coastal Environment Plan

Part II of the Coastal Plan addresses the matters of national importance listed in section 6 of the RMA. Of particular relevance to these applications are policies 7.2.3(a), which relates to public access, and policies 8.2.3(a), 8.2.3(b) and 8.2.3(c) which concern cultural values. These matters are discussed in section 6 of this report, and I consider that the application is consistent with these polices.
Part III of the Coastal Plan deals with the activities that are restricted by sections 12, 14 and 15 of the RMA. The chapter of the Coastal Plan of particular relevance to this application is Chapter 14 (Disturbance, Deposition and Extraction). Objective 41.2.2(a) allows for disturbance in the CMA where appropriate and provided that adverse environmental effects are avoided, remedied or mitigated. Policies 14.2.3(c) and 14.2.3(f) support this objective and I consider that the application is consistent with these provisions. 

8 Part 2 Matters

Consideration of an application under section 104 of the RMA is subject to Part 2. “Subject to” gives primacy to Part 2 and is an overriding guide when applying the provisions of the RMA.

Part 2 of the RMA sets out its purpose, which is to promote the sustainable management of natural and physical resources. Section 5 of the RMA defines “sustainable management” as:

 “…managing the use, development and protection of natural and physical resources in a way or at a rate, which enables people and communities to provide for their social, economic and cultural well-being and for their health and safety while:

(a) sustaining the potential of natural and physical resources… to meet the reasonably foreseeable needs of future generations; and

(b) safeguarding the life supporting capacity of air, water, soil, and ecosystems; and

(c) avoiding, remedying, or mitigating any adverse effects of activities on the environment.”

The proposal will provide an important recreational facility for visitors to the Ohiwa Harbour, but will not have an adverse effect on the long-term sustainability of the Ohiwa Harbour, which is an important natural resource within the region. Further to this, consent conditions have been proposed to avoid, remedy or mitigate any potential adverse effects associated with the activity.
Given the above, I consider that it is consistent with the overall purpose of the RMA to grant the application, subject to the attached conditions.
9 Term of Consent

The applicant has applied for a 6-month consent term for the earthworks activities. However, the erosion protections structure has a design life of 50-80 years. This structure is not in the CMA; however ongoing maintenance may require vehicles to use the foreshore for access. This is not provided for by the permitted rules of the Regional Coastal Plan. Therefore I have recommended that the consent be granted for a long-term (35-years) to allow for ongoing maintenance of the erosion protection structure. The applicant has agreed to this approach.
Recommendation

That the Regional Council:

1 Grants resource consent 65904 to Opotiki District Council subject to the attached conditions.

Jo Noble
Consents Officer
Reasons for the Decision

(a) The decision meets the purpose of the Resource Management Act 1991 (RMA) and was made after having regard to the relevant provisions of Part 2 of the RMA. 

(b) The activity is consistent with the relevant objectives and policies of the New Zealand Coastal Policy Statement, the Bay of Plenty Regional Policy Statement, the
Bay of Plenty Regional Coastal Environment Plan and the Bay of Plenty Water and Land Plan.

(c) The effects associated with the proposal will be minor, subject to compliance with consent conditions.
