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INTRODUCTION

My full name is Gerard Matthew Willis.

My evidence is given on behalf of the Whakatane District Council (the
District Council) in relation to:

(a) Proposed Plan Change 1 (Awatarariki Fanhead, Matata) to the
Operative Whakatane District Plan; and

(b) Proposed Plan Change 17 (Natural Hazards) to the Bay of Plenty
Regional Natural Resources Plan (a private plan change request
from the District Council)

(together referred to as the Proposed Plan Changes).

My evidence relates to the planning implications of the Bay of Plenty
Regional Policy Statement (RPS) on the Proposed Plan Changes.

QUALIFICATIONS AND EXPERIENCE

I am a director of Enfocus Limited, a resource management consultancy
based in Pukekohe. | have practised as a planner and resource

management specialist for the past 30 years.

I hold a Bachelor of Regional Planning (Hons) degree from Massey
University and am a full member of the NZ Planning Institute.

My previous experience includes working in policy and regulatory
planning roles in local government both in New Zealand and in the United
Kingdom. 1 also spent a considerable part of my early career in central
government roles including as a senior policy analyst at Ministry for the

Environment and environment adviser to the Minister for the Environment.

Since 2001, | have been a planning and environmental consultant,
establishing my own practice in 2002. In that capacity | have acted for a
number of district and regional councils and provided advice to
companies, Maori trusts and government agencies on a wide range of
regional and district planning issues. Of note, | was contracted by the Bay
of Plenty Regional Council (Regional Council) to assist with developing

the natural hazards provisions of the RPS. Subsequent to that, | have
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assisted the Regional Council in a number of natural hazards-related
projects.

I have also been involved in policy development at the national level
including assisting Local Government New Zealand develop its position
on natural hazards issues including authoring the 2014 report Managing

natural hazard risk in New Zealand — towards more resilient communities.

BACKGROUND TO THE PROPOSED PLAN CHANGES

As a consultant working for the Regional Council | had some early
involvement in planning discussions around how to give effect to the RPS
provisions that relate to natural hazards and existing uses. This included
how to best resolve issues of debris flow risk on the Awatarariki fanhead.
That work resulted in the report Existing Use Rights and Natural Hazards
which | co-authored for the Regional Council in 2017

I was not directly involved in the detailed design of the planning provisions
that form the Proposed Plan Changes. | did, however, provide comments
on behalf of the Regional Council on the draft provisions and the draft

section 32 report prepared by Craig Batchelar in 2017.

CODE OF CONDUCT

Although this is a Council hearing | confirm that | have read the Code of
Conduct for Expert Witnesses contained in the Environment Court
Consolidated Practice Note 2014. | also agree to comply with the Code
when presenting evidence to the Hearings Panel. | confirm that the issues
addressed in this brief of evidence are within my area of expertise, except
where | state that | rely upon the evidence of another expert witness. |
also confirm that | have not omitted to consider material facts known to

me that might alter or detract from the opinions.

Gerard Willis and Sarah Fitzgerald, May 2017, Existing use rights and natural hazards: A
preliminary report for the Bay of Plenty Regional Council.

Note: This report was entitled a ‘preliminary report’ because it was contemplated at the
time that a further report would be required. As it transpired, no additional report was
commissioned.
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SCOPE OF EVIDENCE

Following notification of the Proposed Plan Changes, | was asked by the

Regional Council to prepare two reports:

(a) A planning assessment of the advice provided to the Regional
Council by GHD consultancy regarding property-scale risk of loss
of life assessment. This was provided as a letter to Regional
Council’s Planning and Policy Manager, Julie Bevan, dated 5
November; and

(b) An overview of the requirements of the RPS as they relate to

natural hazards.

This evidence addresses those two reports. Rather than repeating that
material, the reports are provided in full as Appendices 1 and 2.

THE SECTION 42A REPORT AND RPS RELATED EVIDENCE OF
OTHER WITNESSES

In addition to the above, | have also been asked to comment on those
parts of the section 42A report and the evidence of Craig Batchelar that

address the RPS natural hazards management obligations.

In doing so | confirm that | have read the:

(@) Section 32 report;
(b) Section 42A report; and
(c) Planning evidence of Craig Batchelar.

Section 42A Report

In my opinion, the section 42A report’s planning assessment of the natural
hazards provisions of the RPS (including as it relies on the section 32
report) is full and correct. In particular, it makes three important points

that | support.

Firstly, at paragraph 4.11 the section 42A report notes that Method 23B
of the RPS provides that investigating options for addressing existing use

or development subject to high risk and applying the most appropriate
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regulatory or non-regulatory risk-reduction measures is to be shared
between regional and district councils. Method 23B does not require the
Regional Council to take the lead, and the shared responsibility of the
Proposed Plan Changes is consistent with this method.

| agree with that conclusion and confirm that this sharing of responsibility
was a deliberate intention on the basis that different hazards issues would
likely require different sharing of responsibility (reflecting the different risks
and different levels of resourcing and skills across the region).
Accordingly, my understanding is that the RPS recognises that the
involvement of the Regional Council will vary (i.e. in some cases it will

have significant involvement and in others little involvement)

Secondly, paragraph 4.65 of the section 42A report highlights the advisory
note following RPS Policy NH 4C which, as noted in Appendix 2 of this
evidence, records the statutory ability for the Regional Council to make a
rule that over-rides existing use rights. However, it does not infer that the
Regional Council must initiate the exercise of that power. Consistent with
the approach of shared responsibility, the ‘door is left open’ for a territorial
authority to seek a change to a regional plan to manage risk to an existing
use. In other words, | agree with the section 42A Report that the approach
taken by the District Council in proposing a change to the Regional Natural

Resources Plan to address existing uses gives effect to the RPS.

Finally, at paragraph 4.46, the section 42A report acknowledges that
landowners are “in a difficult position having invested physically,
financially, and in some cases emotionally, in their land and buildings in
good faith. However, the Councils are duty bound to act once they have
sufficient information of the hazards”. | agree with that assessment. The
RPS creates obligations on the District Council that it has no discretion to
ignore. Where it is aware of high natural hazards risk it must act to reduce

that risk to ‘medium’ and lower if reasonably practicable.

Planning Evidence of Craig Batchelar

At paragraphs 12.14 to 12.15 Mr Batchelar discusses the consistency of
the Plan Changes with the RPS.

Mr Batchelar notes that an objective of the RPS is “avoidance or mitigation

4

of natural hazards by managing risk...”. | agree with Mr Batchelar that
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there is no inconsistency with that objective and the Proposed Plan
Changes. To the extent that the technical evidence demonstrates that
there is no feasible means of mitigating the hazards (by, for example,
physical / engineering works), the hazard must be ‘avoided’ (by, for
example, managed retreat). That is what is proposed and, subject to
section 32, that is an appropriate approach to give effect to the RPS
objective. For clarity, | note also that Objective 31 refers to avoidance or
mitigation of the hazard, not the risk.

| also agree that the RPS allows for risk to be reduced over time (through
managing development/re-development outcomes) but that in the
circumstances faced on the Awatarariki Fanhead a long transition
timeframe would not be appropriate because it would leave residents

exposed to intolerable loss of life risk.

At paragraph 12.16, Mr Batchelar notes that submissions also contend
that the tolerability of natural hazard risk is a matter that requires
consideration of the perspectives of homeowners. He disagrees with that

view.

| support Mr Batchelar’s opinion on this matter. The RPS expressly and
deliberately sets out the framework for hazard risk — what should be
considered tolerable and what should not. It does so in quantified terms
(Policy NH 2B and Appendix K). Itis not a matter on which the RPS allows
the perspectives of homeowners to be considered. That consideration
was undertaken as the RPS was developed and is now “locked into” the

regional planning framework.

CONCLUSION

In my opinion, the Section 42A report and the evidence of Craig Batchelar
interpret the RPS provisions consistently with my interpretation as set out
in Appendix 2 of this evidence. Accordingly, | agree with both of those
documents that the Proposed Plan Changes give effect to the RPS as

required.



Gerard Matthew Willis
15 January 2020
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28 November 2019 = =

Julie Bevan

Policy and Planning Manager
Bay of Plenty Regional Council
PO Box 364

Whakatane 3158

New Zealand

Dear Julie

Policy and Planning Assessment of the GHD Technical Assessment of Debris Flow Risk
Management

GHD has recently finalised a technical assessment of debris flow risk management on the Awatarariki
Fanhead, Matata. That technical assessment was itself largely a review of a 2015 report on the same
subject by Tonkin and Taylor (T&T).

You have asked me to comment on the GHD technical assessment by providing a complementary
planning/policy assessment of the issue that places the GHD work in a broader planning context. The key
guestion around whether the suggested alternative approach to risk assessment could be implemented
was acknowledged by the author of the GHD assessment to require consideration by a wider range of
disciplines than just geotechnical and hence your request.

This letter responds to your request.

The GHD Report

The GHD report (dated 31 October 2019) essentially concludes that the T&T report is robust and although
is it ‘cautious’ in its approach, in the circumstances that is not unreasonable. However, the GHD report
goes on to suggest that:

From a technical perspective, it could be feasible with further work, to specifically risk assess each
individual property and, to implement a staged or progressive strategy of risk management (i.e.
commencing with voluntary retreat followed by retreat from “high” risk properties and in turn
retreat from “medium” risk properties). Rigorous management, planning and policy
considerations, along with other local government considerations would also apply.

The methodology (expressed as a mathematical a formula) used by T&T to assess loss of life risk is that
promoted by the Australian Geomechanics Society (AGS). GHD’s comments around property-specific risk
assessment are based on a view that some of the factors in that formula will vary across the fanhead
rather than being uniform as assumed in the T&T assessment. As | understand it, those factors include?:

a. the probability of spatial impact at the specific location (whether the hazard will impact the
property)

b. the temporal spatial probability (whether an individual will be on the property to be “impacted”
by the hazard event)

1 The other relevant factor is the annual probability of the event occurring but there appears to be no disagreement on that
matter



c. vulnerability of the individual (whether the individual is likely to lose their life if the property is
impacted when they are present)

For each of these factors the GHD report makes a case that, for various reasons, there could be variation
across the properties within the High and Medium Risk Zones and, accordingly, concludes that applying
the AGS risk assessment ‘formula’ to each property could demonstrate that different levels of risk exist
(and that some properties might be exposed to less than “High” risk meaning that a lesser management,
or staged, strategy could be justifiable).

Planning Assessment

The Resource Management Act 1991
Section 6(h) of the Resource Management Act (the Act) requires council to recognise and provide for the
management of significant risks from natural hazards.

Section 7 (i) of the Act requires council to have particular regard to the effects of climate change.

These are clear, positive and directive obligations that are reflected in functions ascribed to regional
councils and territorial authorities in sections 30 and 31. Section 31 states that the regional council has
the function of controlling the use of land for the purpose of (amongst other things) “the avoidance or
mitigation of natural hazards”

Territorial authorities have a similar function under section 31 (1)(b)(i). To the extent that those functions
overlap, it is the responsibility of the regional policy statement to allocate the specific responsibilities.
That is achieved by Policy NH 13C of the Bay of Plenty RPS (BOPRPS).

The Regional Policy Statement and Natural hazard zone

The BOPRPS sets out a detailed approach to natural hazard management at section 2.11 and the
corresponding policies NH 1B to NH 14C (summarised in Appendix K of the RPS). In board terms, the
BOPRPS gives effect to council’s functions and responsibilities under the Act by a suite of policies that
require:

e the identification of natural hazards (including by mapping)

e risk assessment of those hazards (by consideration of both the likelihood of events occurring and
the consequence of events should they occur)

e management of the risk according to whether it is assessed as High, Medium or Low.

For current purposes, one of the most salient policies is Policy NH 3B which states that risk assessment is
to be carried out at the natural hazard zone scale. Natural hazards zone is defined by the BOBRPS to
mean:

That zone within a hazard susceptibility area defined by the relevant regional, city or district plan,
on the basis of existing or proposed land use, as the appropriate geographic scale to assess hazard
risk. For the avoidance of doubt, a natural hazard zone may be an entire hazard susceptibility area
or such smaller zone as is appropriate taking into account the nature and scale of actual and
potential land uses that are exposed to the natural hazard.

The definition is important because the approach to risk assessment anticipates assessment of impacts
(consequences) at a community scale, and recognises that the consequences will be dependent to large
degree of the prevailing land use. Assessment of risk to existing land uses at very small scales (eg.
individual dwellings) would mean that the community wide potential consequences would not be
considered or, if considered, the consequence thresholds (including those set out in Table 21 of Appendix
L) could never be exceeded. Risk is something that applies at all scales but by simply focusing on the
individual property scale, the potential exists for cumulative effect on community well-being, services and
infrastructure to be over-looked.

However, the concept of a natural hazard zone is critical for other reasons too. Importantly, it allows a
council to take a community-wide and integrated view of risk. High risk to an individual building within a
natural hazard zone does not make that wider zone subject to high risk and hence may require no
particular action under the BOPRPS’s planning framework. In other words, using the natural hazard zone



as the scale for risk assessment provides for some tolerance of property-scale risk. (ie. there are
community-scale thresholds that must be exceeded before management action across a community is
required).

Risk assessment of each individual property would be burdensome and focus council’s attention on the
individual rather than the community as a whole. Accordingly, risk assessment at the natural hazard zone
scale can be critical to making the planning approach manageable and sustainable — particularly as it
applies to existing developed areas. It allows individuals to take responsibility for individual (property
scale) risk and for councils to get involved only when the scope of the risk is “community” in scale. When
risk is high at the community, or natural hazard zone, scale all properties need to be managed to ensure
the risk is reduced to at least ‘Medium’.

Allowing individual properties within a High risk natural hazard zone to individually (re)assess risk at a
property level with the view to somehow being excluded from the wider management response, would
likely lead to ad hoc-ism and a range of costs and risks to local authorities and infrastructure providers
(who would be required to keep services in place in a high risk environment) and to people other than the
excluded property occupants (who would likely continue to have access to the area due to the need for
the territorial council to maintain public vehicular access to properties and may be encouraged to visit
unaware of the risk).

Risk Assessment Methodology

Central to the policy framework is a detailed approach to hazard risk assessment. The default approach to
risk assessment is set out in Appendix L. However, Appendix L of the BOPRPS does provide for use of
alternative “recognised risk assessment methodology” that is provided in a regional or district plan.

The AGS assessment methodology is identified in the BOPRPS guidance material as an acceptable
alternative and GHD is (as | understand it) correct to endorse its use by T&T from a technical perspective.

From a planning perspective, the key point is that use of the AGS methodology as an alternative to the
Appendix L methodology, does not obviate the need to give effect to the policies of the BOPRPS and in
particular Policy NH 3B. In other words, it is my expert planning opinion that whatever methodology is
used it must be applied (as required by the Act) at the natural hazard zone scale to give effect to Policy NH
3B of the BOPRPS.

Policy NH 8A is also highly relevant to the GHD risk assessment. That policy requires the Whakatane
District Council to define natural hazard zones within the debris flow susceptibility area as part of the
current proposed Plan Change processes. | understand it has done that through the identification of the
Awatarariki High and Medium Risk Debris Flow Policy Areas.

The only way in which the property-scale risk assessment approach could be undertaken consistent with
the requirements of the BOPRPS would be for the proposed Plan Changes to identify each property as a

natural hazard zone. In my opinion that would be impractical and, for the reasons set out above, sets an
undesirable and/or unmanageable precedent.

Property-scale Risk Assessment and Planning Implications

The importance and value of the natural hazard zone-scale assessment is outlined above. In addition,
however, | consider that the approach implied by the GHD suggestion to be impractical and unenforceable
in planning terms (I do not question the GHD conclusion that it may be feasible in purely technical terms).

e Planning and temporal probability of impact

As | understand GHD’s property-scale assessment idea, it would allow individual property assessment of
the matters listed in (a) to (c) earlier in this letter. That s, it would look at, for example, whether the
occupants of a dwelling worked, or were retired, or worked part time (or were otherwise engaged in
regular off-site activity) to assess the temporal probability of impact. That is, the less time spent on the
property the less the risk of loss of life will be assessed to be. Similarly, it would look at individual
vulnerability, which | understand to involve considering matters such as whether the occupants are able-
bodied or whether they are physically impaired in some manner. Similarly, it may look at whether the
occupants sleep downstairs or upstairs, or in a front bedroom or rear bedroom, the dwelling construction
and similar matters. Once an assessment has been made on that basis, those attributes and behaviours



would need to be “fixed” for the risk assessment to remain valid and accurate into the future?. As | would
understand it from a planning perspective, that would require plan rules (and/or consent conditions) to
control those activities so that the loss of life risk does not change (ie. increase) over time. | note here,
that it is a well-accepted principle of planning that when assessing effects (including risk) one must look at
potential effects and that requires you to look beyond what is occurring now and what might occur
lawfully under the provisions of the plan. In other words, it is inappropriate to assume the risk will remain
static is the plan allows change in use, activity or practice. The plan needs to ensure that risk factors
remain static.

In my opinion that would be impractical. Plans would have to micro-regulate in ways that are intrusive on
people’s lives and in practice would be impossible to monitor and enforce. It may even be that the
required regulation would infringe human rights by leading to differentiated planning outcomes depending
on someone’s employment status or physical disabilities (for example).

e Planning and probability of spatial impact

The GHD report also suggests that the 100% probability of impact over the spatial extent of High and
Medium Risk Areas may be questioned due to the potential for rocks deposited by previous debris flows to
act as a buffer (protecting certain properties from damage - to some degree). | am unable to comment on
that suggestion as it is purely a technical matter. | note only that no detailed technical evidence of that
potential is available. As far as | am aware, the most complete technical assessment is that provided by
T&T (as Appended to the Section 32 report). Hence there is nothing to suggest that a change to the
planning approach is warranted.

Other Matters

It is not entirely clear what the GHD report anticipates (if anything) in terms a policy/planning approach
different to that currently proposed. It refers to potential implementation of a staged, or progressive,

strategy of risk management (i.e. commencing with voluntary retreat followed by retreat from high risk
properties and in turn retreat from medium risk properties).

| note that under that approach GHD anticipates retreat by every property occupier at some point. This
includes properties subject to medium risk, which is appropriate given that the BOPRPS refers to medium
risk needing to be reduced to as low as reasonably practicable. In that case, GHD appears not to be
suggesting a different planning approach but rather an operational strategy that implements the planning
approach in a particular order. While sequencing implementation (within a short time period) may make
sense (to the extent that not all property owners may be able to be dealt with contemporaneously), this
suggestion may raise issues about access to funding and timeframes. From a planning perspective, if the
risk is such that retreat is the appropriate course of action, and funding support is available to facilitate
that retreat, then the case for any delay in affecting that retreat would seem hard to justify. The GHD
report does not refer to funding issues (appropriately), and that is something that | too am unable to
comment on other than to say that the feasibility of a sequenced approach would be dependent on the
continued availability of funding support over the full implementation period.

In summary, it seems to me that sequencing of implementation might be appropriate as an operational
matter (ie. how a planning framework is implemented in practice) but there seems to be no logic to it from
a planning framework design perspective. There is nothing in the BOPRPS to support such an approach.

Conclusion

The issue raised by GHD’s technical assessment fundamentally comes down to the question of what scale
risk assessment of existing development should be undertaken at. From a policy and/or planning
perspective, it is my expert opinion that the appropriate scale is the natural hazard zone that defines areas
within hazard susceptibility areas on the basis of similar contiguous land uses. In my opinion that is the
what the BOPRPS anticipates.

2| note that section 4 of the GHD assessment accepts that risk profiles would need to be reviewed over time as they may
change with changing occupancy, more vulnerable occupants, building deterioration etc.



Furthermore, | consider that attempting to undertake risk assessment at the property-scale (while
apparently technically feasible) would lead to a need for detailed planning regulation to ensure the risk
assessment remained valid over time. In my opinion, such detailed regulation would be inappropriate and
impractical.

Please let me know if | can assist further with this matter.
Yours sincerely

Gerard Willis

Director, Enfocus Ltd



APPENDIX 2 - NATURAL HAZARDS PROVISIONS OF THE BAY OF PLENTY
REGIONAL POLICY STATEMENT



Natural hazards provisions of the Bay of Plenty Regional
Policy Statement

1 Introduction

This report provides background to, and explanation of, the Bay of Plenty Regional Policy Statement’s (BOPRPS)
natural hazard provisions. It has been prepared in the context of:

e  Proposed Plan Change 1 (Awatarariki Fanhead, Matata) to the Whakatane District Plan (PPC1); and

e  Private Plan Change Request - Proposed Plan Change 17 (Natural Hazards) to the Regional Natural
Resources Plan.

The report’s purpose is to assist the section 42A reporting officer understand the operative BOPRPS as it relates
to natural hazards on the basis that PPC1 must give effect to those provisions. Of necessity, this report
summarises and simplifies the provisions and certain aspects such as the complex risk assessment approaches.
Reference should be made back to the operative wording to confirm specific obligations.

2 The provisions

2.1 Natural hazards issues and objective
Explanation of natural hazards issues and the risk-based approach taken is set out at section 2.11 (from page
110a) of the BOPRPS.

The BOPRPS’s objective for natural hazards is:

Avoidance or mitigation of natural hazards by managing risk for people’s safety and the protection of
property and lifeline utilities.

That is described as Objective 31 and is found at page 110e of the BOPRPS.

2.2 Policies
The BOPRPS contains 14 policies relating directly to natural hazards (NH1 —NH14). These are located at pages
168a to 168 of the BOPRPS.

e There are ‘A’ Policies (meaning they are broad directive policies that give direction to regional and
district plans). They are NH 7A, NH 8A and NH 12A. As discussed further below, each of these policies
sets out the specific obligations of those preparing plans to identify hazard susceptible areas, assess
risk and manage that risk within the provisions of the plan.

e Nine are ‘B’ policies (meaning they are specific directive policies relevant to both resource consent
consideration and regional plans). They are NH 1B — NH6B and NH 9B - NH 11B. Those policies set out
steps in the risk assessment process that apply both in the preparation of plans and to the
consideration of (some) consent applications.

e Twoare ‘C’ policies (meaning they allocate responsibility) — NH 13C and NH14C. These allocate
responsibility between the Bay of Plenty Regional Council (BOPRC) and city/district councils for
different types of hazards and for land use control respectively. These responsibilities are discussed
further in section 5.3 below.

2.3 Methods
Various methods are described to give effect to policies (as itemised under each policy). Some of these
methods are generic but several are hazards-specific. These include:

e Method 23A - Review hazard and risk information

BOPRPS Natural Hazards Provisions 1



e Method 23B - Investigate and apply measures to reduce natural hazard risk

e Method 23C - Natural defences against natural hazards

e Method 24A - Provide guidance on taking a risk management approach to natural hazards
e  Method 73 - Provide information and guidance on natural hazards

e Method 74 - Collaborate to establish natural hazard risk

2.4  Appendices

Three appendices provide detail and explanation of the overall hazards management framework.
e Appendix K - Provides a schematic overview of the natural hazards risk management policy framework.

e Appendix L — Sets out the step-by-step methodology to be used for assessing risk (as the default if no
alternative risk assessment methodology is recognised by the relevant plan or as part of a consent
application).

e  Appendix M — Provides a non-exclusive list of potential ways to mitigate risk. It is provided for
illustrative purposes only. The appropriate solution will be site and or hazard specific. What is
necessary will also depend on the level of risk and how much risk reduction is therefore required.

2.5 User Guide

The policy framework and risk assessment methodology are complex. To assist users to understand the
requirements, a Natural Hazard Risk Assessment User Guide (the User Guide) was prepared shortly after the
natural hazards provisions became operative. While it has no statutory weight, it provides a useful guide to
interpretation.

3 History of BOPRPS’s hazard provisions

The natural hazards provisions of the BOPRPS have a long and involved history. The second generation BOPRPS
was notified in 2010. The decisions version of the RPS contained a set of natural hazards provisions that
purported to take a risk-based approach to natural hazards but which lacked detail around how they would be
implemented. Consequently the decision to include those provisions was appealed to the Environment Court
by six parties who sought greater certainty about how the approach then proposed would apply in practice.

That appeal led to a ‘working party’ process involving the regional council working with those appellants in the
development of provisions that included the detail and clarity requested. That process ended without appeals
being resolved. During the course of the process it became apparent that the nature and scale of change
required warranted new provisions being notified as a variation (later to become Change 2 (PC2)) to the
BOPRPS. The Environment Court agreed to adjourn consideration of the appeal and allow a variation to be
prepared. The Regional Council made the decision to initiate a variation to the proposed BOPRPS in October
2013. PC2 was notified on 1 October 2014.

While PC2 was approached largely from a ‘clean sheet’, the Regional Council’s original vision of a “risk based”
approach was retained but with considerably more detail added to how that would work in practice.

Key influences in the policy design were:

e AS/NZISO 31000 being a family of standards relating to risk management codified by the International
Organization for Standardization and adopted as a NZ Standard. The purpose of ISO 31000:2009 (since
updated) is to provide principles and generic guidelines on risk management. The ISO standard
provided the fundamental conceptual understanding of risk and the risk management process as
applied by PC2.

e  The conceptual work published by GNS in 2013 providing a framework to consider both natural hazard

BOPRPS Natural Hazards Provisions 2
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likelihood and consequences in land use planning decision-making?.
The plan change process involved:

e Working closely with a Stakeholder Reference Group (including the original appellants) to develop the
basic policy framework.

e  Engaging with iwi and the community, in particular, on the risk thresholds. (Risk thresholds define what
communities’ risk tolerances are and are critical to developing the Low, Medium and High risk
categorisation. This risk threshold a core aspect of the risk management approach).

o Verifying the risk assessment methodology with a range of experts from public and private sector
agencies from across the country.

e Holding pre-hearing meetings with submitters.
e Scenario testing the methodology by independent consultancy Aecom.

Thirty-five primary submissions and 18 further submissions were received on proposed PC2. Hearings, chaired
by an Independent Commissioner, were held in June and recommendations made in August 2015 and decisions
made in October 2015. Thirteen submitters were heard and six further submitters tabled statements.
Numerous refinements and clarifications were made to PC2 as a result.

Despite that, decisions on PC2 were appealed by several developer interests (acting collectively). That appeal
focussed largely on matters of technical detail associated with Appendix K (note this was later referenced as
Appendix L) and were able to be resolved by consent order, allowing PC2 to be made operative in May 2016.

In short, the approach proposed by PC2, though novel in planning terms, was thoroughly tested through two
appeals and extensive community consultation and stakeholder engagement processes.

PC2 was subsequently awarded the Best District or Regional Plan Award by the New Zealand Planning Institute
in 2017 and received the Commonwealth Planning Award in 2018.

My role in the process was the Regional Council’s independent planning adviser. Essentially, | translated hazard
management and risk concepts into workable planning provisions and advised the hearings committee on
associated implementation issues.

4 Key features

4.1 Avrisk-based approach
As noted above, the fundamental distinguishing feature of the BOPRPS is that it takes a genuine risk-based
approach to natural hazards management.

Risk is conceptualised as the product of likelihood (of an event occurring) and the consequence (that would
result when that event occurs). There was a strong desire to move away from the traditional approaches such
as simple hazard lines which demarcated where a hazard was likely to impact over a given timeframe —an
approach that:

e Ignored other timeframes (ie. events of less likelihood);

e Ignored the nature of the ‘receiving environment’ of the hazard area and whether the hazard was likely
to do significant social, cultural or economic damage or result in loss of life; and

o Reinforced the erroneous view that hazard risk is solely about the potential for a location to experience
a hazard event.

1 WSA Saunders, JG Beban and M Kilvington, Risk-based land use planning for natural hazard risk reduction, GNS Science
Miscellaneous Series No. 67, September 2013.
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The risk-based approach of the BOPRPS is intended to ensure the risk is considered, recognising that risk can
generally be managed, while hazards generally cannot be managed.

Accordingly, the risk-based approach adopted in the BOPRPS incorporates a number of important planning
dimensions:

It takes into account low likelihood but high consequence events (which have historically not been
considered in land use planning).

It requires (to the extent practicable) that risk be assessed in a quantified manner according to clear
thresholds (metrics) of acceptability/non acceptability.

It establishes thresholds of risk (High, Medium and Low) which are used to target the level of planning
intervention (ie. the policy response depends on the level of risk present).

It expressly recognises the ability to address risk in different ways through the development design
process (rather than just ‘avoiding’ susceptible areas).

The approach applies to existing uses not just in the context of forward planning and future
development proposals using the same risk thresholds.

4.2 Risk management process
The risk management process is depicted in Figure 2 of section 2.11 of the BOPRPS as reproduced below:

|
0—-' Establishing the Context I‘—’

RiskAsaessment
== Risk Identification i
Communication X 1 Monitoring
and T Risk Analysis T and
Consultation Review
v
i Risk Evaluation e

<—>| Risk Treatment I-—->

Figure 1 Risk management process

The process is in turn reproduced from the AS/NZ ISO 31000: 2009 standard referred to earlier. It was used to
provide the organising structure of the natural hazards provisions of the BOPRPS.

BOPRPS Natural Hazards Provisions

Establishing the context is achieved by section 2.11 and by policies NH 1B and NH 2B. These policies
establish the over-arching risk-based approach to be taken in all natural hazards management in the
Bay of Plenty Region and set out the three-level risk classification framework (ie. requiring all risk to be
classified as either High, Medium or Low).

Risk identification is addressed by policies NH 7A, NH 8A, NH 9B and NH 10B. Policy NH 7A specifies
the types of natural hazards that must be identified through the mapping of hazard susceptibility areas.
Of particular relevance debris flow is specifically mentioned as a hazard to which the susceptibility.



mapping obligation applies.

Policy NH 8A requires the assessment of natural hazard risk at the time a regional or district plan is

developed (ie. as part of the land use planning process). It requires the identification of natural hazard
zones. Natural hazard zones are areas within a hazard susceptibility area which form the scale at which
risk assessment is to be undertaken. One hazard susceptibility area may include many different natural
hazard zones reflecting the different land uses and communities of interest within a susceptibility area.

Policy NH 9B requires the assessment of natural hazards risk at the time of subdivision or change or
intensification of land use (ie. at resource consent stage). It is intended to apply as an interim measure
until the district or regional plan identifies hazard susceptibility areas and natural hazard zones and
undertaken the risk assessment process. The policy applies where the development is 5ha or larger
but may apply to smaller sites at the consent authority’s discretion.

Policy NH 10B applies after the district or regional plan has undertaken the risk assessment process. It
requires resource consent applicants to undertake risk assessment where the district or regional plan
requires it. Thisis necessary because new development affects the risk (most commonly because it
changes the potential consequences should a hazard event occur).

e Risk analysis and evaluation is addressed by Appendix L. For the purpose of risk assessment (i.e.
understanding the extent of risk) Appendix L requires either:

a. the use of the default methodology set out in detail in that appendix; or

b. use of an alternative recognised risk assessment methodology (RRAM) as may be set out in a
relevant district or regional plan or otherwise recognised through the resource consent
process.

The default methodology uses two risk metrics: the risk screening matrix and annual individual fatality
risk (AIFR).

The risk screening matrix (see Figure 2 below) is used to determine the level of risk (High, Medium,
Low) for the event of maximum risk (i.e. the event with the combination of likelihood and
consequence that yields the greatest risk?). Appendix L steps the user through the process of:

- selecting an event of a specified likelihood (as set out in Table 20);

- determining the potential consequences of such an event (where possible using quantitative
means);

- assigning a consequence level (using Table 21); and

- determining the level of risk by reading off the Risk Screening Matrix (based on the event
likelihood and the assigned consequence level).

This methodology is an adaptation of the approach promoted by the GNS guideline referenced in
footnote 1.

An iterative approach is then taken with events of different likelihoods assessed in the same way to
ensure the maximum risk is identified and assessed. This iterative or ‘secondary analysis” process also
involves application of the AIFR. The AIFR method can result in re-categorisation of risk (as
determined solely by the Risk Screening Matrix) where prescribed thresholds of AIFR are exceeded.
This has the effect of elevating the importance of potential human fatalities in determining levels of
risk. Including the AIFR in the default methodology reflects an important principle of the BOPRPS
hazards approach, being that loss of live needs to be considered in the context of the scale of the

2 Noting that the maximum risk will not necessarily be represented by the event with the greatest potential consequence.
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Figure 2 Risk Screening Matrix

e Risk treatment is addressed by policies NH 3B, NH 4B, NH 5B, NH 6B, NH 12A. Policy NH 3B is core to
the overall framework. It applies broadly to new and existing development and requires the
achievement of specific risk outcomes at the scale of the natural hazard zone. The overarching
strategy promoted by the policy is:

a.  Where risk is High it must be reduced to Medium or lower if possible.
b.  Where risk is Medium it must be reduced to be as low as reasonably practicable.
c.  Wererrisk is Low it must be maintained within the Low range.

Policy NH 4B applies specifically to land that is to be developed for urban use (ie. new development -
being greenfield development, infill and rural lifestyle development). It applies at the scale of the
development site and requires that a Low level of risk is achieved after completion of the development
(unless the broader natural hazard zone, of which the development site forms a part, is retained as
Low risk).

Policy NH 5B applies in the coastal environment. This was included in the BOPRC in recognition of the
need to give effect to Policy 25 of the NZCPS. It is discussed further in section 5.1 below.

Policy NH 6B sets out a policy test for when an exemption from the approach to required outcomes (as
otherwise required by the above referenced policies) applies. In brief for an activity to be able to
establish or remain notwithstanding High or Medium risk the activity needs to have a significant social,
economic or cultural benefits and have a functional need for the location.

Policy NH 12A describes the role of regional and district plans in promoting the risk outcomes outlined
above.

3 If the loss of life risk was determined solely by considering the health and safety metric of the consequences table (Table
21— Appendix L), hazard events would need to result in estimate 11+ deaths before the “catastrophic” consequences
(triggering a High risk classification) would triggered.
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5 Specific policy issues

5.1 100 year minimum planning timeframe

The concept of maximum or minimum planning timeframes is generally something that the BOPRPS approach
seeks to move away from. As previously explained, that is because planning timeframes encourage users to
assume that events of some likelihoods will not occur within the planning timeframe, despite the potential for
such events to represent maximum risk.

However, for some hazards a defined planning horizon does make sense and/or is otherwise required by higher
order planning documents.

Policy NH 5B applies to the management of coastal erosion and coastal inundation. It was included in the
BOPRPS in response to the need to give effect to Policy 25 of the NZ Coastal Policy Statement (NZCPS). That
requires that in areas “potentially affected by coastal hazards over at least the next 100 years”, redevelopment
or land use change that would increase risk is to be avoided. The approach of the NZCPS is somewhat in
conflict with the approach promoted through the BOPRPS* and hence Policy NH 5B was included to ensure
statutory compliance. In fact all parts of the coastal environment are potentially affected by natural hazards in
the next 100 years it is just that some events are more likely to occur than others. For that reason, Policy NH 5B
takes a pragmatic approach of focussing on coastal erosion and coastal inundation being hazards of high
likelihood in a 100 year planning period.

There is some logic in focusing on a defined planning timeframe for coastal erosion and inundation because
they are hazards that do not present solely as discrete “events” (although they may be exacerbated by
particular events). Rather they are a result of continuous coastal processes/on-going sea level rise that can be
modelled, and the future results over defined timeframes, predicted to some extent. Hence the planning
period can be important for defining the susceptibility area for these types of hazard.

The other important point to note is that other natural hazards in the coastal environment (including, for
example, debris flow) are managed under the general natural hazards policies (Policies NH 3B, NH 4B and NH
12A) not Policy NH 5B. In other words, the idea of a 100 year planning timeframe does not apply to those other
hazards (including debris flow).

Policy NH 11B relates to providing for climate change. It also requires that a 100 year timeframe is applied as a
minimum value in coastal hazard assessments. Again, that is appropriate to the extent that coastal hazards are
related to sea level rise and weather-related conditions are predicted to change over time in a
gradual/continuous manner.

Importantly, the policy is in two parts. The first part refers to incorporating the effects of climate change and
applies generally to hazard risk assessment policy. The second part refers to the 100-year timeframe and
applies only in respect of coastal hazards for the reasons given. Hence, again, the 100 year timeframe does not
apply to the debris flow hazard.

5.2 Different risk thresholds for existing and new development

One of the more subtle but important differences in the BOPRPS’s approach to natural hazards management is
that it places a more onerous obligation on new development to achieve a Low level of risk (after completion of
the development) - Policy NH 4B as discussed above.

Where risk to existing development is High the obligation on the responsible authority is to reduce that risk to
Medium (and lower if reasonably practicable). Where risk to an area of existing development is Medium the
obligation is to reduce that risk to be as low and reasonably practicable - Policy NH 3B as discussed above.

This difference recognises that reducing risk to existing development will generally be considerably more

4 This is for several reasons, including because NZCPS does not adopt the notion of thresholds of risk suggesting
instead that any change is to be avoided (whereas under the BOPRPS if risk in a natural hazard zone is assessed
as Low some increase in risk may be acceptable provided the risk stays Low within the natural hazard zone).
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challenging than in the context of managing new development. Despite that, High risk to existing development
is regarded as intolerable and must be reduced at least to Medium levels.

5.3 Responsibilities

Policy NH 13C allocates responsibility for natural hazards identification and risk assessment. It makes the
regional council responsible for susceptibility mapping and area based risk analysis and evaluation for some
natural hazards. Territorial authorities are responsible for susceptibility mapping and risk analysis and
evaluation for the balance of the hazards specified in Policy NH 7A.

Relevant to Whakatane District’s PC1, Policy NH 13C makes the Whakatane District Council responsible for
susceptibility mapping and risk analysis and evaluation in respect debris flows with the Whakatane District.

Policy NH 14C and its associated Table 123, allocates responsibility for exercising land use control to manage
risks from natural hazards. On land outside the Coastal Marine Area, developing objectives and policies (and
methods other than rules) is a responsibility shared by both the Regional Council and territorial authorities.
Responsibility for developing rules that control land use rests with territorial authorities.

However, the note under Table 12a sets out the legal reality that the Regional Council has the function, under
section 30(1)(c)(iv) of the Resource Management Act (the Act), to control land use for the avoidance or
mitigation of natural hazards. Furthermore, it notes the other legal reality that existing use rights under section
10(1) of the Act are not “protected” from regional rules. In other words, a regional land use rule can control an
existing land use whereas a district council land use rule may not (assuming that existing use meets the existing
use tests of section 10 of the Act).

The note makes clear that although there is no presumption that the regional council would use its land use
control function to control land uses that would otherwise enjoy existing use rights, it retains the ability to do
so. It also serves to remind us that it is open to other parties (including territorial authorities) to request a
change to the regional plan to control existing uses where that is the most effective and efficient planning
response.

This was a matter of some debate during the preparation of the BOPRPS hazards provisions. It was well
accepted, at the time, that regional rules could play an important part in managing down risk in existing
developed areas where risk had been assessed as High and action was required to be taken. However, it was
considered inappropriate to expressly include that responsibility in Table 12a since that would suggest that the
responsibility would always be exercised whereas in reality the function would likely to be exercised only in
exceptional circumstances (ie. in respect of existing uses exposed to High risk and where other risk mitigation
options were not feasible, or were not the most effective or effective in terms of section 32 of the Act).

5.4 Use of the Australian Geomechanics Society’s Landscape Risk Management

methodology
As noted in section 4.2 above, Appendix L allows a person undertaking a risk assessment to use an alternative
methodology to that set out in full in that Appendix. The User Guide refers to these alternative methodologies
as RRAMs.

The User Guide provides criteria for determining a qualifying RRAM. The purpose of including the criteria in the
User Guide is to provide the basis upon which a resource consent applicant or a submitter in a regional or
district plan process can make their case that a particular methodology should be adopted in preference to that
set out in Appendix L.

The User Guide also deems the Australian Geomechanics Society’s Landslide Risk Management 2007 (AGS)
methodology to comply with the criteria. That means that the AGS methodology can be used in the context of
a resource consent application instead of the Appendix L methodology, without the need for further detailed
justification. It also means that it may be included in a district plan without risk that the regional council will
oppose it. It does not mean that the AGS can be used without first, or at least contemporaneously, being
included in the regional or district plan.

During development of the natural hazards provisions the opportunity to use alternative methodologies was
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important to several parties and hence provision was expressly made for that. The AGS methodology was one
of the alternative methodologies discussed at that time and its inclusion in the User Guide reflects the
acknowledgement that it was a credible and appropriate alternative methodology.

6 Summary: obligations on Whakatane District Council and Bay of
Plenty Regional Council arising from the BOPRPS

In summary, the Whakatane District Plan must “give effect” to the BOPRPS, including the now operative natural
hazards provisions introduced to the BOPRPS as Change 2.

To give effect to the natural hazards provisions of the BOPRPS the Whakatane District Plan must, in relation to
the debris flow hazard on the Awatarariki Fanhead:

e Define the debris flow hazard susceptibility area (Policy NH 7A)

e Defining natural hazard zones and assess the natural hazard risk within each zone using the Appendix
L methodology or a RRAM, such as the AGS - provided it includes the AGS as part of the associated plan
change. (Policy NH 8A (a) &(b))

e  C(lassify the level of risk within each zone as either High, Medium or Low (Policy NH 8A (c))

e Implement the risk outcome strategy of reducing risk to existing uses where it is assessed as High or
Medium (Policies NH3A and NH 12A)

The Bay of Plenty Regional Council has no mandatory responsibilities under the BOPRPS in respect of taking
specific action to reduce debris flow risk on the Awatarariki Fanhead (or anywhere else).

Despite that, to the extent that land use rules are determined as the most effective and efficient means of
reducing risk to existing uses, the Regional Council may decide to adopt land use rules in accordance with
section 30(1)(c)(iv) of the Act. Alternatively, there is nothing in the RPS that bars a regional plan change
introducing such regional rule being initiated by a party other than the Regional Council. Under Section 32
of the Act Whakatane District Council could be expected to consider such an option and adopt that option
if it is the most effective and efficient means of meeting its objectives.
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