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SECOND DECISION OF THE ENVIRONMENT COURT

A: A proposed version of item ONFL 5 - Te Ure Koti Koti (Matakana barrier arm) for
inclusion in Schedule 3 — Outstanding Natural Features and Landscapes in the
Coastal Environment to the Proposed Regional Coastal Environment Plan is

attached to this decision.

B: Any response by any party to that proposed version must be filed and served by
5 July 2019.

REASONS
Introduction
[1] In an interim decision dated 7 September 2017" the Court concluded:

(a) that the whole of the sand barrier of Matakana Island in the Bay of Plenty
should be identified and listed as an outstanding natural feature or landscape
(ONFL) in the Bay of Plenty Regional Coastal Environment Plan (RCEP);

and

(b) that the description of the sand barrier and of its attributes and values should

be drafted in light of the reasons for that decision.

[2] We therefore directed the Respondent to consult with the other parties about how
best to proceed with reviewing the entry in Schedule 3 to the RCEP for ONFL 5
(Matakana Sand Barrier). The Respondent advised that each party would develop a
written proposal based on the interim decision. Those proposals would then inform a
meeting of the parties at which they would endeavour to settle on common wording for
the entry and, to the extent that agreement could not be reached, identify the matters of

; disagreement in terms that could be referred back to the Court for its final decision.

Western Bay of Plenty District Council v Bay of Plenty Regional Council [2017] NZEnvC 147.




[3] The Court noted that this process was not to reopen the consideration of the case,
and that proposals should be based on the evidence before the Court. The Court
expected that the interim decision would assist in setting the parameters within which
any proposal was developed and discussed. The appropriateness of any proposed plan

provisions, on the appeal, would be for evaluation by the Court.

[4] The parties duly met and discussed these matters, assisted by an Environment
Commissioner who is not sitting on this appeal. Ultimately, they each produced a
different version of the entry for the sand barrier and placed these all before the Court
for determination. Regrettably, under pressure from other cases, the Court has been

unable to complete the task set by the parties until now.

[5] ltis therefore appropriate to go back over the principal conclusions reached by the
Court in its interim decision as to the qualities and attributes of the sand barrier and as
to the manner in which those qualities and attributes ought to be assessed and then
described in the RCEP. We do so in the context of the rest of Schedule 3 to the RCEP,
mindful that consistency in the drafting of statutory planning documents is generally
desirable. We also have regard to the framework for assessment of landscapes and the

effects of human activities on landscapes, as recounted in our interim decision.

[6] In particular, the Court found, on the evidence, that lower aesthetic value ratings
for the whole of the sand barrier in respect of coherence, vividness and naturalness
based on the presence of the forest plantation and associated forestry activity were not
fully justified and that the sand barrier is at least the equal of other ONFLs in the region
both when taken individually and when considered in the context of the regional coastal
environment in and around Te Awanui / Tauranga Harbour. On that basis we were
satisfied that the whole of the sand barrier merits identification as an ONFL in the RCEP
and should be included in Schedule 3 to the RCEP as ONFL 5 (Matakana Sand Barrier).

[71 We noted the issues relating to how it should be included. We referred to and
attached a draft set of Attributes and Values that had been presented in evidence. We
observed that the draft was consistent with the form and style of the other listings in
Schedule 3. We also noted that the draft was generally written in a descriptive,
sometimes discursive, style, possibly as the result of it largely following the overall
assessment of the ONFL using the factors in Set 2 of Appendix 4 to the Bay of Plenty
Regional Policy Statement (RPS). We remarked that in that sense it consisted more of

vidence in support of the scheduling rather than the policy conclusions which result




from being scheduled. We expressed our view that it would be more appropriate for these
provisions to be written in a way that guides future planning decisions rather than simply

as a record of why the ONFL is scheduled.

[8] In particular, we observed that the statement of attributes and values could provide
better guidance for users of the RCEP if the listing in the schedule were focussed more
on the particular attributes and values of the ONFL which make it outstanding and are
sought to be protected. In setting out these matters, we thought that the text should break
down the elements so that the particular adverse effects which are to be avoided can be
readily identified. These elements could be described in terms of their landscape
capacity and resilience, so that issues of vulnerability and sensitivity can be identified. If
done in a consistent way, we thought that such descriptions would be more useful than

just a description of the landscape itself.

[9] In addition, we said that the listing could also be more specific about the character,
intensity and scale of the effects of current activities, to provide some sort of baseline
against which ongoing activities can be assessed in relation to the attributes and values

to be protected. Such an approach should attempt to distinguish between:

a) those effects which create no real detraction from the values and attributes
for which the ONFL is scheduled and so may be regarded as not being

adverse; and

b)  those effects which may be tolerated as existing uses but ought not to be
allowed to continue otherwise or be allowed to be replicated by any new

activity.

[10] We acknowledged that this approach to the description of the sand barrier as an
ONFL and its scheduling would therefore require careful consideration. We did not
consider that the Court should attempt to do that at that interim stage as we did not hear
detailed evidence or submissions from all parties about particular wording. It would be
more appropriate, having set out our reasons why the whole of the sand barrier should
be recognised and provided for as an ONFL, that the parties should be given an
opportunity to reconsider this text and propose any amendments that they consider

would be appropriate.

[11] We received seven different versions of proposed text for ONFL 5. It will not serve

much purpose to attempt to summarise each of those. Instead we will review the overall




structure of the schedule item and then address the particular text for each section. We
attach a version of the text that the Court generally considers to be appropriate, for the
reasons set out below and subject to any response that any party wishes to make. We
also invite the Hapil to consider our comments below in relation to the whakataukT,
whakatauaki and pepeha that have been proposed to be included and respond to our

request in that regard.
Statutory context

[12] We remind ourselves of the relevant statutory provisions that are relevant to the
drafting of the RCEP, including Schedule 3.

[13] The purpose of the RCEP, as part of a regional plan, is to assist the regional council
to carry out any of its functions in order to achieve the purpose of the RMA.? The relevant
functions of the regional council® in relation to Matakana Island and to the issues arising

in this appeal appear to be:

(a)  the establishment, implementation, and review of objectives, policies, and methods
to achieve integrated management of the natural and physical resources of the
region:

(b)  the preparation of objectives and policies in relation to any actual or potential
effects of the use, development, or protection of land which are of regional
significance:

[14] While a regional plan must include the objectives for the region and the policies to
implement the objectives,* the inclusion of any rules to implement the policies® may not
be in respect of those two functions.® It follows, as counsel for the district council
submitted, that the entry in Schedule 3 is not a rule and that the planning or other
regulatory consequences of identification of the sand barrier of Matakana Island as an

ONFL is a separate matter from such identification.”

[15] A regional plan must be prepared in accordance with the provisions of Part 2 RMA?®

and must give effect to the NZCPS® and to the regional policy statement.” It must

Section 63 RMA.

Section 30 RMA.

Section 67(1)(a) and (b} RMA.

Section 67{1)(c) RMA.

Section 68{1)(a) RMA.

Man O’War Station Ltd v Auckland Council [20171 NZCA 24 at [61].
Section 66(1}{b) RMA.

Section 67(3){b) RMA.

Section 67(3)(c) RMA,
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therefore:

(a) Recognise and provide for, as one of a number of matters of national
importance, the protection of outstanding natural features and landscapes

from inappropriate subdivision, use, and development;"!

(b) Give effect to Policy 15 NZCPS relating to the protection of the natural
features and natural landscapes (including seascapes) of the coastal
environment from inappropriate subdivision, use and development including

by identifying and assessing them; and

(c) Give effect to any relevant provisions of the RPS: we note here that we were
not referred to any such provisions which provide any greater or more
detailed expression of the matters raised in Part 2 RMA or the NZCPS than
are stated in the higher order provisions other than the criteria listed in
Appendix F to the RPS," which are repeated in the introductory section of
Schedule 3 to the PRECP.

[16] Within the PRECP itself,'® Objective 2 in relation to natural heritage includes
protecting the attributes and values of outstanding natural features and landscapes of
the coastal environment from inappropriate subdivision, use and development. Policy
NH 1 provides that activities may be considered appropriate if they meet the criteria of
that policy, including, among other things, having a functional need to be located in the
coastal environment and being of an appropriate form, scale and design to be compatible
with the existing environment or will only have temporary and short-term effects. Policy
NH4 requires adverse effects to be avoided on the values and attributes of ONFLs
identified in Schedule 3. The bluntness of that policy appears to be tempered by Policy
NH4A which contemplates an assessment of the extent and consequence of any
adverse effect on such values and attributes, including recognition of existing activities

and that a minor or transitory effect may not be unacceptable.

[17] We accordingly proceed to consider the entry in Schedule 3 to the PRECP in terms
of being the most appropriate way to meet these statutory requirements by addressing
the principles and policies to achieve integrated management of the resources of

Matakana Island in relation to any effects of the use of those resources which are of

1 Section 6(b) RMA.
12 Quoted in Appendix 1 to our interim decision on pp 61 —64.
13 Quoted in Appendix 1 to our interim decision on pp 64 —67.




regional significance.

Schedule 3 — general provisions

[18] In addressing the overall structure of Schedule 3 to the PRECP, we must start with
its introductory section. While it appears that only the text of ONFL 5 was identified as
the subject of the appeal by the District Council and this introductory text may not
therefore be open to amendment in this process, it is the framework in which ONFL 5 is
placed and therefore affected by this decision. As well, we note that the draft versions
submitted by some parties do propose certain amendments to this text. On our review,
certain amendments which appear to be desirable can be made without altering the

substance of this section.

[19] Schedule 3 is headed “Outstanding Natural Features and Landscapes in the
Coastal Environment”. It then consists of a table headed “Assessment of Outstanding

Natural Features and “Landscapes”. Below that follow four sections:
a)  Introduction
b)  Selection Process
¢) Landscape Values
d)  Assessment criteria and Method

Dealing with each section in turn, we make the following comments.

[20] The section headed “Introduction” is really a summary of the selection process. As
information about how the draft schedule was produced, it may serve some explanatory
purpose. Once the items in the schedule have been notified and proceed through the
Schedule 1 process, however, then each item must stand by itself and this background
information ceases to have much, if any, effect or utility. This section does not appear to
include any policy or other material which would be directly relevant to an assessment
of a proposal for a resource consent or a requirement or a future plan change. Deletion
of it would therefore not affect the utility of Schedule 3 and would probably pass

unnoticed by users of the RCEP. We consider it should be deleted.

[21] The wording submitted by the two councils after the interim decision would include

the following two sentences at the end of this section:




The assessment and description of ONFL 5 Te Ure Kotikoti (Matakana barrier arm)
reflects significant additional work undertaken after the Plan was notified in 2014. This
includes incorporation of matauranga Maori provided by the Matakana Island hapda.

[22] While the substance of these sentences appears to be unobjectionable, this
information is also not directly relevant to the purpose of the schedule. The location of
this information at the beginning of Schedule 3 rather than as part of the text for ONFL 5
is odd.

[23] The section headed “Selection process” is more about assessment methods than
about how the ONFLs were selected. In that sense it may assist users in understanding
how the next section on “Landscape values” is intended to work. On the other hand, the
express recognition of the complex nature of the assessment process in a brief summary
statement serves to highlight a risk that this section does not go far enough to adequately
explain the process, yet far enough to create a risk of misunderstanding among users.
The specific reference to a different scale for Matakana Island may be unnecessary and
could be better located in the text for ONFL 5.

[24] The wording submitted by the two councils would clarify that the ratings of low,
medium and high also include intermediate ratings of low-medium and medium-high.

This wording would also insert a new second sentence:

In the case of ONFL 5 Te Ure Kotikoti (Matakana barrier arm), a seven-point scale has
been used, which also includes ‘very low’ and ‘very high’ ratings.

[25] We think that readers of the RCEP are likely to be able to understand qualitative
assessments of low, medium and high, and combinations or qualifications of those terms,
without the need for explanation. We do not consider ratings of that kind to constitute a
fully systematic evaluation system in a field as complex as landscape: in this context, the
system depends far more on the substantive content of the assessment, especially the
identification of attributes and values, than on the fairly basic relativities of low-medium-
high. As well, in the absence of any fixed point for comparison or other way of knowing
whether the ratings are commensurable between assessment factors, the terms are
unlikely ever to achieve any certainty. We are therefore doubtful that there is much to be
gained from elaborating on this approach. Having said that, the schedule uses this
method throughout and the entry for ONFL 5 includes some extended ratings, so we

have included this sentence, but moved it to that entry where it may be better placed.

2”‘,[26] In our view, this text should be edited to limit it to factual descriptions of what the

assessment methods involve and to delete the attempted summary of the assessment




factors which are dealt with in full later. If that were done, the section might read as

follows:

Assessment methods:

The assessment of outstanding natural features and landscapes is based on an
evaluation system for all the assessment factors listed below. The system is qualitative
rather than quantitative and there is no score to become ‘outstanding’. This is a
complex process requiring the exercise of judgement in a multi-dimensional framework.
Outstanding natural features and landscapes can include human modifications
(including activities) or otherwise be influenced by cultural associations, whether
historical or modern.

[27] The next section headed “Landscape values” is almost certainly too short and
broad to be helpful in this context. It appears to add little to the understanding that comes
from reading the next section on assessment factors and evidence in their entirety. Given
the academic and juridical processes that have resulted in the identification of the
assessment factors, we do not think it is correct to suggest that the identification of the
nature of landscape values comprises subjective judgment, even though the assessment
or evaluation of those values almost always does. In any event, an objective of including
provisions in a plan should be the resolution of disputes rather than the creation of them,

and on that basis we think it would be better to delete this section.

[28] The next section is in three columns of which the first two are headed “Assessment
criteria” and the third is headed “Method”. This section essentially restates the factors
and the types of evidence on which such factors are to be assessed. It is clearly derived
from the case law which was surveyed in the interim decision and from Policy 15(c) New
Zealand Coastal Policy Statement (NZCPS). We do not propose to re-write the section,
but we do note that the headings would be more accurate if they were amended to
“Assessment factors” and “Evidence”. As we explained in the interim decision, the listed
matters are framed as factors rather than criteria and are evaluated as factors by experts
in the field. There are few or no statements of methodology in the third column: the
matters listed there are collections of information used to inform assessment of the

factors.
Matakana Island Coastal Edge - ONFL 5

[29] As notified, the listing in relation to Matakana Island in the decisions version of the
PRECP relates only to its coastal edge. The full text is set out at [24] in our interim

decision.

+[30] The format consists of an introductory description and a list of current uses,
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followed two columns headed “Evaluation” and “Rating”. The column headed Evaluation
lists an assessment of the ONFL in terms of the assessment criteria set out at the
beginning of the schedule. The column headed Rating then contains values of L, L-M,

M, M-H or H for the range from low to medium and then to high.

[31] In further work following our interim decision, the name of ONFL 5 has been
amended to Te Ure Koti Koti (Matakana barrier arm). This recognises the extension of
the ONFL to include the whole of the sand barrier, but excluding the peninsula, and

includes the Maori name for that barrier. These changes are appropriate.

[32] The councils propose dividing the entry for ONFL 5 into two parts, set out in

separate tables:
(i)  An updated attributes table in Table 1; and

(i) A description of existing uses and their effects on natural features and

landscape values in Table 2.

ONFL 5 —Table 1

[33] Turning to proposed Table 1, the updated attributes table, we start with some

general observations.

[34] The description and the assessments of attributes and values expand on the
decisions version of the text, in some places extensively. It appears from the versions
filed that there is not a great deal of dispute about that text. Some minor differences
appear to be related to the issue of how existing activities, especially forestry, should be
treated. Some of these differences appear to include factual issues that would require
evidential hearings in order to resolve them in a justiciable manner. We will address that

in more detail below.

[35] Our principal and general concern about this text is that it is essentially descriptive
and does not provide a clear framework to assist users in assessing whether and how
any proposal might affect ONFL 5. At least some of the material appears to be mainly
concerned with gaining or improving a particular position. It does not offer any focus on
what makes the landscape outstanding, what in it needs to be protected, or what is to be
controlled in order to sustainably manage the ONFL so as to protect it from inappropriate

subdivision, use and development.
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[36] In our interim decision' we suggested that this could be done by an analysis of
the way the landscape is likely to respond to change, including its resilience and capacity,
and its sensitivity and vulnerability, in order to enable plan users to assess the
opportunities, risks and threats that any proposal may have for the ONFL. We took this
conceptual framework from a best practice note issued by the New Zealand Institute of
Landscape Architects'® as it appeared to us to be a useful methodology. There, the
authors suggest using the following terms to analyse the way in which a landscape is

likely to respond to change:

Landscape resilience is the ability of a landscape to adapt to change whilst retaining its
particular character and values.

Landscape capacity is the amount of change that a landscape can accommodate
without substantially altering or compromising its existing character or values.

Landscape sensitivity is the degree to which the character and values of a particular
landscape are susceptible to the scale of external change.

Landscape vulnerability is the extent to which landscape character and values are at
risk from a particular type of change.

They then suggest that such an analysis should identify the opportunities, risks, threats,
costs and benefits arising from potential change, and their relative magnitude and

importance.

[37] As well as addressing each element on its own, it may also be useful to link
resilience and vulnerability as ends of a scale of adaptability to change. Similarly, one
could link capacity and sensitivity as dimensions of such adaptability to change. Then
one might place the landscape, or the particular value or attribute of the landscape, in
the frame created by those dimensions in order to assess the magnitude and importance

of the opportunities and threats posed by the potential change.

[38] This analytical process could then inform the judgment to be made for the purposes
of s 6(b) RMA, Policy 15 NZCPS and any relevant provisions of the RPS about what
activity may be inappropriate in that ONFL and so provides a foundation for the
preparation of appropriate plan provisions in terms of the effects of such activities under
ss 68(3) and 76(3) RMA.

[39] The essential question to be answered by plan provisions such as schedules of

Western Bay of Plenty DC v Bay of Plenty RC, above n 1, at [166] — [167].
Landscape Assessment and Sustainable Management 10.1 — Best Practice Note, New Zealand
Institute of Landscape Architects Education Foundation, 2 November 2010,
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ONFLs, either in general or in relation to a particular resource, might then be stated as:

What are the adverse effects that are to be avoided, or remedied, or mitigated to
protect the attributes and values that make a landscape an outstanding natural

landscape from inappropriate subdivision, use and development?

Alternatively, or as well, the issue might be addressed conversely, by asking:

What effects are not consequential, or are otherwise appropriate, for the ONFL if

they do occur?

[40] Such an approach is consistent with the identification by the Court of Appeal in
Man O’'War'® that much turns on what is sought to be protected. We encourage the use

of clearer and more direct assessments that may better guide users of a plan.

[41] Our view of the evidence is that the most important elements that make the sand

barrier of Matakana Island an ONFL and that should be identified for protection are:

(a) Inthe category of natural science, its geological formation and its consequent
topography as a large sand barrier should be protected from activities that
could substantially interfere with or alter the appearance of those features.
Such activities would include large-scale earthworks and reclamation. We
anticipate that these values and attributes would tend to be more resilient
than vulnerable in the face of such activities, provided that there were clear

boundaries set to minimise disputes over capacity and sensitivity.

(b) In the category of aesthetic values, its appearance as a barrier for the
harbour and its essentially uniform appearance, principally from middle- and
long-distance views, stand out. Those attributes should be protected from
activities that could substantially alter its appearance, such as substantial
permanent changes to its cover in trees, including the location of large or
extensive buildings (including areas of smaller buildings) or cleared areas. It
is generally accepted that the transient values are not high and so temporary
changes, which in the context of the island include cyclic harvesting of
sections of the production forest, would not be prevented. Again, given the

on-going effects of forest harvesting, the island appears to be relatively

16 Man O’War Station Ltd v Auckland Council, above n 7, at [65].




13

resilient to the effects of existing activities in these categories, but it may still
be appropriate to consider a level of protection which would meet the risk of

any significant change in the present regime for the forest.

(c) In the category of associative values, including shared and recognised
values, Maori values and historical associations, key values are the strong
ancestral relationship of tangata whenua to the island and numerous places
on it, and the place of the island in the wider context of Te Awanui and the
other nearby landmarks including Mauao. It may be that these values and
the risks they may face can be adequately protected by the same methods
as may be appropriate for the natural science and aesthetic values, or
tangata whenua may consider that other methods would be more

appropriate.

[42] We consider that drafting the entry in Schedule 3 for ONFL 5 along these lines
would be a clearer guide for planners and participants in planning processes than the
current text. We have included wording along these lines in the relevant sections of the
attached draft.

[43] We note the translations of the column headings and factors in te reo Maori, which
provide a measure of recognition of the cultural associations between tangata whenua
and the motu. We consider this to be an appropriate contribution to addressing the

previous lack of recognition of those things.

[44] We also note the inclusion of whakatauki — whakatauakT (proverb, aphorism), kupu
whakarite (metaphor, simile) and pepeha (tribal saying, motto or proverb), and the
explanation for such inclusion in the introduction to this item, together with translations
into English and explanatory material or general commentary to assist readers who may
not otherwise appreciate the significance of such aphoristic statements. We also

consider this inclusion to be generally appropriate, subject to a caveat.

[45] We do express concern at the number and extent of the statements proposed by
the HapQ. Generally, the impact of any such statement is enhanced by it being a pithy
comment which captures the essence of the issue. We also raise the question whether
they are all pertinent to the assessments they accompany. A number of them, as
expressed in English, appear to address matters that might be considered beyond the

scope of an assessment of outstanding natural features and landscape. We appreciate
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that this may reflect a broad holistic conception of an assessment factor in te ao Maori,

but the material in Schedule 3 must always be relevant to that context.

[46] ltis not for us to choose among the items which have been suggested by the Hapa.
Instead we invite the Hapi to reflect on the context for these statements, review the
number and extent of them (including the explanations and commentary) that are
proposed for inclusion and consider any amendments so that only the most pertinent

and appropriate are retained for inclusion. .

[47] As a matter of form, we seek confirmation that the spelling (in particular the
appropriate use of macrons) of the text of these statements has been checked. On the

version currently before us it appears that macrons have not been consistently applied.

[48] We observe that there appears to be no translation of the rating “low” into te reo
Maori anywhere in the table, while other ratings have been translated. We invite the Hapi

to advise what an appropriate translation of that word would be for use in the table.

[49] There was some dispute about the inclusion of the word “harmony” with
“coherence” in the section of the entry addressing aesthetic values. We note that the
description of coherence in the introductory section of the schedule makes it clear that
this element includes the harmony of landform, land cover and land use and the absence
of discordant elements. There is accordingly no need to repeat a reference to harmony

for each item in the schedule.

[50] Finally, we note that the aesthetic value of naturalness is proposed to have two
ratings: low — moderate for “indigenous naturalness” and high for “perceived naturalness”
or ko nga tairongo ta te tangata. There do not appear to be any submissions relating to
this amendment beyond a brief explanation that it was agreed at mediation. The
distinction appears to lack any foundation in the reasoning in our interim decision and in
particular is not based on the modified Pigeon Bay factors. Ultimately, “indigenous
naturalness” appears to be another way of referring to the biotic natural science element
of representativeness and is better assessed under that heading. From our review of the
case law, which in turn comprises an extensive review of the field of landscape
assessment, we conclude that naturalness is necessarily perceived. If there were any
doubt in this case, it is removed by the phrase “perceived naturainess” being at the
beginning of the assessment text. We therefore do not accept that the element of

| naturalness should be further subdivided.
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ONFL 5 - proposed Table 2

[51] We turn next to consider Table 2, proposed by the Councils and the Hap and

opposed by Port Blakely, Carrus Corporation and TKC Holdings.

[52] This is a table to be included in Schedule 3 to the RCEP as an additional table for

ONFL 5. It is headed “Existing Uses and their effects on natural features and landscape

values. Is arranged in four columns, dealing with:

Current physical features and activities of the sand barrier
Description
Positive effects on natural feature and landscape values

Adverse effects on natural feature and landscape values

[63] The current features and activities listed are:

Indigenous vegetation
A 50m — 150m wide coastal buffer zone of shelter trees

Exotic or Production forest (mainly pine, but also eucalyptus)

iv)  Forest Production activities

v)  Former forest mill structures

vi)  Dwellings

vii) Wharf, barge ramp, navigation structures, electricity, telecommunication,
water and infrastructure utilities

viii) Kaitiakitanga, conservation and education activities; Activities — principally
by tangata whenua, including mahinga kai, rongo3, habitat & biodiversity
enhancement, pest control, conservation/restoration projects, plant nursery
areas, wananga/education, karakia, and urupa

[54]  Some features and activities (numbers i, iii and viii) were listed as having only

positive effects; some (v and vii) as having only adverse effects, and the rest (ii, iv and
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vi) as having both.

[65] We consider that Table 2 may be based on a sound idea, but its analysis is cast in
a binary framework that is rudimentary at best. The assessment of effects only in relation
to natural feature and landscape values appears to produce problematic results. For
example, treating production forest as distinct from forest production activities does not
appear to promote integrated management of that resource. Assessing infrastructure as
only having adverse effects raises a difficult question about any higher-level activity on
the island. Generally, the table is cast in descriptive terms which appear to shy away

from an analysis of the interaction of the existing activities in the existing environment.

[66] Perhaps this is the result of deeper concerns about whether a single provision in
the RCEP (being the either the entry for ONFL 5 or Schedule 3 as a whole) can
adequately and appropriately address the development and protection at the same time.
Our impression is that some parties would rather not integrate production forestry with
the status of the sand barrier as an ONFL and other parties would prefer to tip any

balance towards development rather than protection.

[67] This, of course, is an inherent problem in any regime that is established to promote
a complex purpose. Solutions to such a problem include preparing plans which are
worded in banal, non-specific terms and which leave to the moment of decision a very
broad discretion, or articulating with a greater degree of specificity how decisions are to
be made. The former approach tends to suit day-to-day management, which is often
consonant with political institutions, while the latter approach may falsely provide an
illusion of certainty until unforeseen circumstances combine to present the risk of

unlooked-for consequences. In both scenarios, the word “plan” is inapt.

[58] We remain of the view expressed in the interim decision that the guidance of the
Court of Appeal in its decision in Man O'War'" is particularly helpful, at least conceptually.
The central question to be asked is: what is to be protected? More particularly, what are
the boundaries of, or the points that can be identified on, a continuum of development,
use and protection to achieve the sustainable management of the particular resource
being managed? And underlying those questions is the primary question of purpose: why
are we protecting this particular resource? In addressing these questions, it is also

important to keep in mind those who will want to know the answer to those questions,

. Y Man O’War Station Ltd v Auckland Council, above n 7, at [61] — [67].
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including applicants, affected persons and decision-makers, and who should expect

answers that go further than a mere recitation of the text of ss 5 and 6 RMA.

[69] As we have set out above, it appears to us from the evidence that the main

considerations that any assessment would need to address would include:
(a) The landform;
(b) The land cover;
(¢) The coastal edge;
(d) The limited number of structures in limited locations; and

() The limited infrastructure.

[60] Those matters are adequately addressed in Table 1. Dealing with existing activities
in that location is consistent with the rest of Schedule 3. It is difficult to see how splitting
the entry and putting the identification of existing activities in a separate table assists in

considering the issues that may arise in an integrated way.

[61] A key element may be the place of production forestry. As discussed at length in
our interim decision, this was a significant issue for the parties and, especially, for their
consultant planners and landscape experts. It is certainly arguable that the character of
production forestry and especially the adverse effects associated with harvesting trees
presents a fundamental challenge to the general sense of what often is regarded as
being suitable for identification as an outstanding natural feature or landscape, but for
the reasons we have already given, we consider that Matakana Island is capable of being
both at the same time. It follows that there should be an integrated rather than a

dichotomous approach to the management of the resource.

[62] In our view, this can be achieved in the manner we set out above in relation to
Table 1. On that basis we consider that Table 2 should not be included in the PRECP

and we do not include a draft in the attached version.

Conclusion

63] Based on our reasoning as set out above, a proposed version of item ONFL 5 - Te

re Koti Koti (Matakana barrier arm) for inclusion in Schedule 3 — Outstanding Natural
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Features and Landscapes in the Coastal Environment to the Proposed Regional Coastal

Environment Plan is attached to this decision.

[64] We invite all parties to review this proposed text and make any further submissions
they consider appropriate in response. As well, we invite the Hapl to consider the
matters raised in paragraphs [43] — [48] of this decision and make further submissions in

response.

[65] Any response by any party to the proposed version must be filed and served by 5
July 2019.

[66] We will then consider whether any further amendments should be made to the text

and make a final decision.

For the Court:

D/A Kirkpatrick
’Environment Judge
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