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1 Introduction

My name is Joanna Noble. I am employed by the Bay of Plenty Regional Council in the position of Consents Officer. 

I hold a BSc specialising in Zoology from the University of Durham (UK), and a MSc specialising in Aquatic Resource Management form the University of London (Kings College). I have been employed by the Regional Council since August 2008. Prior to this, I was employed as a Senior Resource Advisor at Wellington Regional Council for a period of four years. I have been involved with a number of applications to undertake activities in the CMA, including proposals to develop the Wellington waterfront, sewage discharges and construction of a waterfront hotel, and also other significant development proposals (such as a 70-turbine windfarm). 
2 Purpose

This report has been prepared in accordance with section 42A of the Resource Management Act 1991. The report provides an analysis of the resource management issues in respect of the proposal to develop the Opotiki Harbour Entrance (consent application numbers 65563-65569). The assessment and recommendations contained in this report are not binding on the Regional Council or the Hearing Committee. This report has been prepared without knowledge of the content of any evidence or submissions that will be made at the hearing; consequently it cannot be assumed that the Hearing Committee will reach the same conclusions as those provided in this report.

3 Background

Opotiki District Council (the Applicant) has applied for resource consents to undertake a variety of activities associated with the establishment of a new Opotiki Harbour Entrance approximately 400 m east of the existing Waioeka/Otara Rivers entrance. The new entrance will comprise a new 120 m wide channel, two river training walls (approximately 500 m in length) and scour protection works. The existing river mouth will be closed.

The following activities are Restricted Coastal Activities under the New Zealand Coastal Policy Statement and the Bay of Plenty Regional Coastal Plan (the Coastal Plan):

· Reclamation of more than 1 hectare of foreshore and seabed;
· Erection of the training walls and erection of the bank reinforcement structures (where > than 300 m in length);
· Removal of more than 50,000 m3 of material from the foreshore and seabed to create the new entrance channel; and
· Deposition of more than 50,000 m3 of material on the foreshore and seabed.
The Minister of Conservation is the consent authority for Restricted Coastal Activities. Therefore the Hearing Committee is not able to make a decision on these applications [numbers 65563 and 65564], but will make a recommendation to the Minister, on how the applications should be determined.

The remaining activities are all considered as discretionary under the Coastal Plan.

Applications have also been made to Opotiki District Council for four land use consents for activities associated with the proposal.

4 The Application

The Applicant requires the following resource consents:

Restricted Coastal Activities:

[65563] Coastal Permit to:
· Remove up to 621,000 m3 of material from the foreshore and seabed by dredging;
· Erect, use and maintain two training walls (approximately 500 m in length and 120 m apart) and associated scour protection works in the coastal marine area;
· Erect, use and maintain a bank reinforcement structure (approximately 425 m in length) from sand-filled geotextile bags in the coastal marine area; and
· Deposit over 50,000 m3 of materials in the coastal marine area, including dredged material and rock.
[65564] Coastal Permit to reclaim approximately 1.9 hectares of foreshore and seabed.

Remaining Activities:

[65565] Land Use Consent to undertake earthworks and land disturbance by vegetation clearance associated with the following activities:

· Up to 10,000 m3 of earthworks associated with upgrading two access roads;
· Constructing two 5000 m2 construction compounds;
· Stockpiling construction materials;
· Cutting through an existing sand-spit to create a new Harbour entrance; and
· Earthworks associated with the disposal of up to 450,000 m3 of dredged material to land.

[65566] Coastal Permit to undertake the following activities associated with the establishment of the new Opotiki Harbour entrance and closure of the existing Waioeka River mouth:

· Removal of material from the foreshore and seabed;
· Discharge of sediment, slurry water and sediment-laden stormwater to the coastal marine area (from dredging activities, earthworks and construction activities);
· Disturbance of the foreshore and seabed;
· Take of coastal water;
· Diversion of coastal water;
· Erection and removal of temporary structures;
· Occupation of the CMA by temporary structures;
· Deposition of material in the coastal marine area; and
· Erection and use of permanent structures (geo-container bank reinforcement less than 300 m in length, geo-container dyke),
[65567] Coastal Permit to undertake the following activities associated with dredging up to 50,000 m3 per year from the Harbour entrance channel:

· Erection and removal of temporary structures;
· Discharge of sediment, slurry water and sediment-laden stormwater to the coastal marine area (from dredging activities, earthworks and construction activities);
· Disturbance of the foreshore and seabed;
· Take of coastal water;
· Occupation of the CMA by temporary structures; and
· Deposition of material in the coastal marine area.
[65568] Land Use Consent to undertake earthworks associated with the disposal of up to 50,000 m3 of dredged material on land.

[65569] Coastal Permit to occupy the coastal marine area with the following structures:

· Harbour entrance training walls and associated scour protection;
· Geo-container bank reinforcement; and
· Geo-container dyke.
These are all discretionary activities under the Bay of Plenty Regional Coastal Environment Plan. Section 104B of the RMA allows a consent authority to grant or refuse such activities. If a resource consent is granted then conditions may be imposed under section 108 of the Resource Management Act (RMA). 

5 Location

The Waioeka/Otara River mouth is located approximately 1.5 km to the north-west of Opotiki town centre. The land area is in the Coastal Zone under the District Plan. Waiotahi Beach is to the west of the River mouth, and Hikuwai Beach (also known as Te Ngaio or Snells Beach) to the east. The coastline is open sandy beach that stretches from Opape in the east to Ohope in the west.
The current entrance provides boat access to Opotiki Wharf – located approximately 2km upstream. However due to the dynamic nature of the River mouth and the physical characteristics (coastal morphology) of the area, the entrance only provides limited navigability.

The confluence of the Otara and Waioeka Rivers is almost 2 km upstream of the river mouth. Huntress Creek discharges to the western side of the Waioeka River approximately 750 m upstream of the river mouth. Huntress Creek Conservation Area is located directly on the beach to the west of the Waioeka River.

There are no buildings in the vicinity of the proposed works. However, there is an oxidation pond and effluent disposal field (owned and operated by Opotiki District Council) located to the east of the Waioeka River (south of Hikuwai Beach).   

The coastal strip is characterised by coastal dune vegetation. The land behind the dune-land is largely farmland – predominately dairy pasture. The closest residences to the west of the site are located approximately 2 km away in the Waiotahi Beach subdivision [approximately 180 lots]. Only a small number of these lots currently have dwellings on them, but this subdivision is likely to be further developed. The closest residences to the east are those properties located in the northern part of Opotiki (Albert Street). The closest of these dwellings is about 1.5 km from the proposed construction site.

6 Description of Proposal

6.1 Outline

The sheet titled General Arrangement, Sheet No. P01, Revision E contained in the main body of the application provides an overview of the proposed works (BOPRC Plan Number 65563/2).
In brief, the proposal comprises the following:

Phase 1

· Upgrade and reconstruction of 415 m of access track from the end of Snell Road to the sewage effluent pond and construction of an additional 800 m of track (in total up to 10,000 m3 earthworks required). 

· Create two 5000 m2 construction compounds (on the sand spit, at either side of the proposed location of the new channel).

· Erect temporary staging (if required). This is likely to consist of steel piles driven into the sand spit, foreshore and seabed that are connected by steel tubing and timber decking.

Phase 2

· Basement sand densification (if required). The application states that vibro-compaction and explosive compaction appear to be the most suitable techniques for use through the surf zone.

Phase 3

· Construct two parallel groyne structures (training walls), which are approximately 500 m long and 120 m apart – an indicative methodology is outlined on page 11 of the application.

Phase 4

· Dredging and earthworks to create a 120 m wide river channel (removal of up to 621,000 m3 of material). This includes:

1 Dredging inside the existing river channel – above MHWS (about 463,000 m3);
2 Dredging a new cut through the sand spit – Hikuwai Beach (about 83,000 m3); and
3 Dredging between the training walls (about 75,000 m3).
Phase 5

· Closure of the existing River entrance channel – river flow will be diverted into the newly dredged channel through the training walls. Then the old channel will be closed using soft rock geo-containers placed in the channel (totalling reclamation of 1.9 hectares of the bed); 
· Construction of four bank reinforcement structures (100 - 425 m long) from geo-containers;
· Deposition of dredged material to complete the river closure. The applicant submitted a plan on 9 June 2006 that more clearly shows the intended area of deposition ((BOPRC Plan Number 65563/7).
Associated activities

· Disposal of dredged material to land (up to 449,000 m3 plus an potential for an additional 120,000 m3 if a hard pan layer requires dredging);
· Discharge of sediment, slurry water and sediment-laden stormwater to the coastal marine area (from dredging activities, earthworks and construction activities);
· Removal of native vegetation in the CMA; and
· Earthworks.
An indicative construction sequence is included on page 21 of the application (Appendix 19). In essence, the intention is to prepare the new channel either side of the sand spit (ocean and landward), construct the training walls, make the cut through the sand spit, divert the River, close the old river channel, construct the sea defence walls and bank protection.

Maintenance works

Ongoing dredging will be required to maintain the channel. Up to 50,000 m3 of material may be removed over any 12-month period. This material will be deposited onto the foreshore on either side of the new entrance as beach nourishment or to land.

6.2 Training Wall Structures

To date, the Applicant has identified three feasible options for construction of the river training walls. The three options are summarised below and (further details are available in Appendix 19 of the application:

Rubble mound – each wall comprises a rock core laid on top of geo-textile filter fabric and a rock mattress. The core is covered by armour stone or pre-cast armour units. The height of the walls varies from 3.8-4.35 m above sea level and the top width varies from 5-6 m.

Scour protection works are also required, and additional foundation work maybe required due to the potential for liquefaction.

Concrete sheet pile – each wall is constructed from parallel reinforced concrete sheets driven approximately 12.5 m into the seabed/land. The centre of each wall is filled with dredged material, and a concrete deck is placed on top. The wall width is 4 m. The deck height is 2.5 m above sea-level. A 1.5 m high wave wall would also be required on top of the concrete deck on the seaward side of the walls to prevent overtopping.

Scour protection works are also required.

Geotextile – seven geotextile tube structures filled with dredged material form the near-shore section of each wall. The walls are trapezoidal in shape. Additional geotextile material is used to found and protect the structures. This section of the wall will be 5.2 m above seal level, and have a width of 5 m at the top.

The seaward section of the walls is formed in a similar manner to the rubble mound design, but three sand-filled geotextile tubes are used in the core instead of rock. 

Scour protection works are also required, and additional foundation work maybe required due to the potential for liquefaction.

6.3 Dredging

The applicant states that dredging is likely to be carried out using a cutter suction dredge and work-boat. Cutter suction dredges have rotating cutters that spin on the end of a boom. These rotating cutters are lowered to the seabed and cut out sections of sediment and material. The loose sections that have been cut away are then sucked up through a trailing suction pump and transported via a pipeline to settlement ponds (located on adjacent farmland) for dewatering. The material is then stockpiled, and later used in construction or spread on farmland as fill. Coastal water is also removed from the CMA when the bed material is sucked from the sea bed.

6.4 Independent Review of Harbour Entrance Design

The applicant sought an independent review of the coastal and river modelling by appropriately qualified reviewers. Environment Bay of Plenty (both in their role as river manger and consent authority) jointly commissioned this review with Opotiki District Council (ODC) to avoid duplication of effort. The review was undertaken by Mr Philip Wallace (river engineering and hydraulic modelling) and Dr Kerry Black (coastal morphological processes and associated modelling).

Their final conclusions with regard to the modelling and design work undertaken are included in Appendix 18 of the application. In summary, both reviewers are satisfied with the design and the modelling used to develop that design, although further refinement will be required during the detailed design process.

7 Statutory Reasons for Requiring Resource Consents
Section 12 of the Resource Management Act 1991 places restrictions on the use of the coastal marine area, further to this, sections 9, 14 and 15 respectively control the use of land, restrictions relating to water and discharges of contaminants into the environment. The activities proposed by the applicant are not permitted as of right under these sections of the RMA or by the relevant regional plans; therefore resource consent is required for the proposal.

The relevant regional plans are the Regional Water and Land Plan and the Regional Coastal Environment Plan. I note that the Water and Land Plan became operative on 
1 December 2008 - after the application was lodged. Therefore, the rules that were in force at the time the application was lodged (contained in the Proposed Water and Land Plan) are those that are applicable with regard to consideration of this application. However, the policies and objectives of the Operative Water and Land Plan should be used to guide assessment of the application. In any case, there is very little difference between the old and new rules and associated provisions.
7.1 Proposed Regional Water and Land Plan

7.1.1 Earthworks – Site Establishment 
Earthworks are required to extend and upgrade the existing access road (a continuation of Snell’s Road) and construct two construction compounds. The earthworks are within sand-dune country and are located, in part, between 20-50 m from the CMA. Any earthworks on sand dune country between 0-50 m of the CMA are a discretionary activity under Rule 1C of the proposed Water and Land Plan.

7.1.2 Earthworks - Disposal of Dredge Material
Additional earthworks are required to deposit up to 449,000 m3 of dewatered dredge material as fill to at least 23 hectares of farmland. The volume and area of earthworks exceed the thresholds set in the permitted and controlled activity rules of the proposed Water and Land Plan; therefore this is a discretionary activity under Rule 1C of the proposed Water and Land Plan.

7.2 Regional Coastal Environment Plan
7.2.1 Discharge of Contaminants
The discharge of contaminants resulting from the erection or placement of structures and dredging activities is not specifically provided for in the Coastal Plan, unless that structure is within the Port Zone. Therefore, the discharge of contaminants associated with the construction works falls under rule 9.2.4(b) – discretionary activity.

7.2.2 Take and Diversion of Coastal Water

The taking of open coastal water and taking of no more than 15 cubic metres of coastal water from harbours or estuaries are permitted activities under rules 10.2.4(b) and 10.2.4(c) respectively. The proposed dredging activities are likely to remove more than 15 cubic metres of coastal water from the Estuary per day. Therefore, this activity is considered under rule 10.2.4(d) - discretionary activity.

Rule 10.2.4(f) of the Coastal Plan allows for the diversion of coastal water to maintain existing diversions in the flood protection or drainage schemes as a controlled activity. The diversion associated with the Harbour entrance development will not form part of such a scheme; therefore it is considered under rule 10.2.4(g) - discretionary activity.

7.2.3 Occupation of Space

The occupation of land and any related part of the CMA, which is land of the Crown is a discretionary activity under rule 12.2.4(a) of the Coastal Plan. If the threshold of 10 hectares or 316 m along the length of foreshore is exceeded then the occupation of space (if exclusive) becomes a restricted coastal activity under rule 12.2.4(d). This proposal does not exceed the threshold levels, and is considered under rule 12.2.4(a) discretionary activity.

7.2.4 Structures

Under rule 13.2.4(s) of the Coastal Plan the erection of any structure that exceeds the thresholds specified in clause 1.2(a), 1.3(a), 1.4(a) or 1.5(a) of the NZCPS (thresholds are also contained in Schedule 1 of the Coastal Plan) is a discretionary restricted coastal activity. This rule applies to the followings structures proposed by the applicant:

· The two training walls (approximately 500 m in length and 120 m apart) and associated scour protection works. The training walls exceed the threshold of 100 m specified in clause 1.4(a) for structures oblique or perpendicular to mean high water springs; and
· The longest of the four bank reinforcement structures (approximately 425 m in length). This structure exceeds the threshold of 300 m specified in clause 1.3(a) for structures more or less parallel to mean high water springs.

The erection and placement of the remaining structures proposed by the applicant is not expressly provided for or prohibited in the Coastal Plan, nor is the removal of temporary structures. Therefore, the erection, placement and removal of structures in the coastal management zone is considered under rule 13.2.4(h) – discretionary activity.

7.2.5 Disturbance, Deposition and Dredging

The erection and removal of the structures proposed by the applicant are discretionary activities. Therefore, in accordance with rule 14.2.4(e) of the Coastal Plan, any disturbance or deposition associated with the erection or removal of structures is also a discretionary activity.

Rule 14.2.4(j) of the Coastal Plan states that the removal, damage, modification or destruction of indigenous vegetation that is growing on the foreshore or seabed is a discretionary activity.

The proposal is not part of an existing flood protection or drainage scheme and is not located in the Harbour Development Zone. Therefore, rules 14.2.4(m) and 14.2.4(s) do not apply.

The initial dredging works to create the new Harbour entrance will remove approximately 621,000 cubic metres of material from the foreshore and seabed. Under rule 14.2.4(z) of the Coastal Plan dredging in volumes greater than 50,000 cubic metres is a discretionary restricted coastal activity.

The proposed maintenance dredging works are much smaller in scale and will not exceed the criteria listed in rule 14.2.4(z); therefore this activity can be considered under rule 14.2.4(b) of the Coastal Plan as a discretionary activity.

The construction works will deposit more than 50,000 cubic metres of material on the foreshore and seabed. Under rule 14.2.4(za) of the Coastal Plan this is a discretionary restricted coastal activity.
Reclamation

Under rule 15.2.4(g) of the Coastal Plan any reclamation that exceeds the thresholds specified in clause 1.1(a) of the NZCPS (thresholds are also contained in Schedule 1 of the Coastal Plan) is a discretionary restricted coastal activity. This rule applies to the 1.9 hectare reclamation associated with the closure of the existing river mouth, which is greater than 1 hectare threshold included in clause 1.1(a).

8 Other Consents and Approvals Required
Resource consents are also required from ODC – the application lodged with Environment Bay of Plenty was also submitted to ODC as it covers the requirements of both consent authorities. 

The proposed works involve modification of river scheme assets or excavation in the vicinity of these assets; therefore a Bylaw Authority is required under the Bay of Plenty Regional Council Floodway and Drainage Bylaw 2008.

The New Zealand Historic Places Trust has advised, by way of a submission, that an authority under section 12 of the Historic Places Act will also be required.

9 Notification

The application was publicly notified in the Whakatane Beacon and Opotiki News on 19 and 20 November 2008 respectively.  In addition three signs were installed at the site and notice of the application was served on 413 interested parties, including:

· Land owners and occupiers in the vicinity of the proposed works

· Local iwi authorities;
· Department of Conservation;
· Government Departments;
· Local environmental groups; and
· Organisations representing the aquaculture industry and commercial fishers.
The applicant distributed a Panui (newsletter) to the local community that included details on how to make a submission on the proposal. This Panui stated that the closing date for submissions was 19 December 2008, when in fact it was 
18 December 2008. Therefore the statutory time period for submissions was extended by one day to 19 December 2008
.

The applicant has described the consultation which they undertook prior to lodging their application in Appendix 16 of their application.

10 Submissions

Submissions were made to both the Regional Council and/or Opotiki District Council (as the relevant consent authorities). The matters raised in the submissions apply to matters that fall under the jurisdiction of both consent authorities; therefore I have given consideration to all the submissions (as has the reporting officer for ODC). 

At the close of submissions 193 submissions had been received – one of these was subsequently withdrawn.  A further 16 submissions were received after the close of submissions – one of these (# 207) was invalid as it contained no name or address. These submissions were accepted, using the provisions of section 37 of the RMA, by the Consents Manger, acting under delegated authority. 
A total of 207 valid submissions were received.  The majority of submissions (191) were in support or conditional support of the proposal. Ten submissions were received in opposition. Six neutral submissions were received. 53 submitters requested that they be heard.

10.1 Issues Raised by Submissions
The key issues raised by submitters are summarised below. Where appropriate these issues have been discussed in sections 13 and 14 of this report (assessment of effects and provisions of the relevant planning documents). 

Some submitters have raised issues that are not a matter for consideration in relation to making a decision on these resource consent applications. These issues relate to how the proposal will be financed, the location of the any processing factory associated with aquaculture and whether the decision-making power lies with government or the monarchy. 

Two types of ‘proforma’ submissions were received – both in support of the proposal -these totalled 115 submissions and formed the majority of submissions received.

Issues raised by submissions in support

· Economic benefits:
· Job creation;
· Development potential;
· Aquaculture; and
· Tourism.
· Social benefits:
· Community growth;
· Employment; and
· Reduce deprivation index.
· Navigation:
· Improved recreational and commercial boat access; and
· Assist Coastguard Opotiki rescue operations.
· Amenity:
· Proposal supports the maritime history of the area; and
· Creation of an epic surf break.
· RMA consistency:
· Proposal meets the requirements of the RMA;
· The social and economic benefits outweigh any adverse environmental effects; and
· The application comprehensively identifies and addresses significant adverse effects on the environment.
· Improved flood protection of the urban area.
Issues raised by submissions of conditional support or neutral submissions

· Financial costs [not a matter for consideration]:
· Should not incur any cost to ratepayers; and
· Should not incur any cost to the River Scheme.
· Indigenous ecosystems:
· Minimise impact on dune vegetation and replant and maintain on completion of construction;
· Wildlife breeding grounds should be sustained;
· Negative impacts on Dotterel population and habitat;
· Negative impacts on Huntress Creek salt marsh;
· Opportunity to restore and protect the estuarine and coastal margins of the river-mouth as compensation for the adverse environmental effects of the proposal; and
· Increased public access requires control.
· Flooding:
· Increased flood levels;
· Disposal of excavated material may effect flooding; and
· Integrity of stop-banks compromised.
· Traffic:

· Safety and environmental concerns regarding construction traffic using Waiotahi Beach.
· Amenity:

· Adverse effects on natural character.
· Coastal processes:
· Beach erosion; and
· Bar will still be formed (although navigable).
· Historic heritage:

· Potential to affect unrecorded archaeological sites.
· Absolute assurance sought of no resulting damage (short and long-term) [#58 and #60].
· Processing factory should be localised [not a matter for consideration].
Issues raised by submissions in opposition

· Indigenous ecosystems – adverse effects:
· Impacts on wildlife and habitat;
· Destruction of Dotterel habitat;
· Impact on Huntress Creek (salt marsh);
· Impacts on intertidal sand/mudflat habitat;
· Impacts on avifauna (birdlife);
· Impacts on inanga spawning ground (mouth of Huntress Creek);
· Long term effects of increased public access; and
· Potential effects of the Waioeka-Otara realignment.
· Coastal processes:
· Effects of the groins on sediment dynamics;
· Impacts on the dune system; and
· Dune erosion.
· Flooding:
· Increased flood levels.
· Financial costs [not a matter for consideration]:
· Financial burden on ratepayers – this proposal;
· Financial burden on ratepayers – flood mitigation works; and
· Uncertainty regarding construction costs.
· Uncertainties:
· Potential economic benefits have been over-estimated; and
· Too much uncertainty regarding planned aquaculture ventures.
· Alternatives:

· The proposed structure is not the most appropriate – should consider rocky outcrops to lessen wave energy.
· Engineering:

· Subsidence of the groins (differential settling of the sediments dewatering under weight).
· Navigation:

· Creation of a larger river bar without associated infrastructure and monitoring could create a shipping hazard.
· Amenity:
· Loss of visual amenity;
· Natural character; and
· Decreased property values.
· Contrary to RMA, regional and district plans.
· Traffic:

· Effects on the operation of the State Highway network.
· Contaminants:

· Dredged material could contain toxins.
· Decision-making powers lie with Queen Elizabeth II [not a matter for consideration].
11 Further Information and Pre-hearing Meetings

A request for further information was made following the close of submissions. The Applicant responded to this request on 18 May 2009. The Applicant did not supply one of the requested items - an assessment of the nature and scale of potential effects on cultural values, and how any effects will be avoided, remedied or mitigated. 

A pre-hearing meeting was not held. Ray Thompson and I met with the Applicant’s consultant to discuss draft conditions on 4 June 2009. There was largely agreement about the nature of consent conditions that would be required for the project.

12 Matters for consideration

This section sets out the framework that has been used to assess the application. 

12.1 Statutory criteria

The requirements of the RMA that relate to the decision making process are contained within sections 104-116. Section 104 is of particular relevance. This section states: 

When considering an application for resource consent and any submissions received, the consent authority must, subject to Part 2, have regard to – 

(a) any actual and potential effects on the environment of allowing the activity; and

(b) any relevant provisions of – 

i. a national policy statement, 

ii. a New Zealand coastal policy statement, 

iii. a regional policy statement or proposed regional policy statement; and

iv. a plan or proposed plan; and

(c) any other matters the consent authority considers relevant and reasonably necessary to determine the application.

The provisions of s 104 are all "subject" to Part 2, which means that the purpose and principles of the RMA are paramount.

12.2 Planning Instruments and Other Matters
The following planning instruments and documents are relevant to this application: 

National

· The New Zealand Coastal Policy Statement 1994.
Regional

· The Bay of Plenty Regional Policy Statement 1999.
· The Bay of Plenty Regional Coastal Environment Plan 2003.
· The Proposed Bay of Plenty Regional Water and Land Plan (Rules).
· The Operative Bay of Plenty Regional Water and Land Plan 2008 (Objectives, Policies and Methods).
District

· The Opotiki District Plan 2005.
· The Opotiki District Community Plan 2006.
Other Matters

· Whakatohea Resource Management Plan 1993.
· Regional Economic Strategy.
· New Zealand Aquaculture Strategy.
· Our Blue Horizon – The Government’s Commitment to Aquaculture
The actual and potential effects on the environment of allowing the activities are addressed in section 13 of this report. 

The relevant provisions of the national and regional planning instruments and other matters relevant to this application are discussed in section 14 of this report.

12.3 Matters relating to the grant of discharge permits 

Section 105 of the RMA lists additional matters that a consent authority must have regard to when considering applications for discharge or coastal permits to do something that would contravene section 15 of the RMA. These matters are addressed in section 13.5 of this report.

Section 107(1) of the RMA places restrictions on the grant of resource consents for the discharge of contaminants into water if they cause certain adverse effects in receiving waters after reasonable mixing. The effects listed in section 107(1) of the RMA are discussed in section 13.5 of this report.

13 Assessment of Actual and Potential Effects 104(1)(a)

13.1 Existing Environment 

The River entrance is a highly dynamic area that is strongly influenced by river flows and sea states. The River enters the sea in a north-westerly direction (reflecting the current predominant wave-direction, which is from the north-east. Consequently there is an extensive sand-spit to the east of the River mouth and a smaller spit on the western side. The eastern spit is approximately 500 m long and 100-180 m wide (about 1.75 m asl). 

The existing channel is typically 3.0-4.0 m deep at the ‘throat’ that cuts through the beach. However depths less than 1m are known to occur during times of prolonged low river flows.

The Opotiki Estuary is a relatively small riverine estuary (0.5 km2). The lower catchment of this estuary is dominated by intensive livestock farming, horticulture and Opotiki township. The sewage treatment and disposal system for Opotiki is located to the north-east of the Estuary
. The vegetation present is described in Appendix 12 of the application – assessment of ecological effects.

The area to the east of the River mouth is identified as an area sensitive to coastal hazards in the Coastal Plan. This is an indication that the area may be subject to coastal hazards. Responsibility lies with the District Council to control development (on land) within these areas.

The Opotiki Wharf and mooring area is located approximately 1.5 km upstream of the River mouth. 

Public access to the site is via the beach to the east and west of the River mouth. The closest access from the western side (Waiotahi beach) is via the recently developed Waiotahi Sands subdivision – about 1.5 km from the River mouth. From the east (Te Ngaio Beach), access is from the end of Snell Road – about 2.5 km from the River mouth.

13.1.1 Site Values

The site (where located in the coastal marine area) falls within the Coastal Management Zone defined in the Coastal Plan. The area directly affected by the works includes two sites of significance as identified in the Coastal Plan: ASCV-16 Waioeka/Otara Estuary (Schedule 3 and 14) and SSL-76 Huntress Creek (Schedule 7).

The Waioeka/Otara Estuary is included due to its conservation and cultural significance (these matters are discussed further in sections 13.3 and 13.9 of this report) and Huntress Creek wetland contains vegetation that is of significance at a district level.

The Huntress Creek conservation area is located to the west of the Waioeka River.

13.1.2 Opotiki District

According to the 2006 Statistics New Zealand Census, the population of Opotiki is 8,973, which is about 3.5% of the total population of the Bay of Plenty region. The population has fallen by 1.9% since the 2001 census – this is compared to a 7.5% population growth across the Bay of Plenty region. 

In 2006, unemployment rate was 9.6% (for those 15 and over) – this compared to 5.1% for NZ as a whole and 6.1% for the Bay of Plenty region. The New Zealand Index of Deprivation 2006 (NZDep2006) value for Opotiki township is 10.0. This indicates that Opotiki is in the most deprived 10 percent of areas in New Zealand, according to the NZDep2006 report. 

13.2 Natural Character, Features and Landscapes

Boffa Miskell has undertaken an assessment of the landscape, natural character and visual effects of the proposal on behalf of the applicant (Appendix 11 of the application). This assessment has given appropriate consideration to the criteria contained in the Regional Policy Statement relating to Natural Character (Set 1) and Natural Features and Landscapes (Set 2). The Boffa Miskell report concludes that the proposed Harbour development will significantly alter the landscape attributes and natural character of the Waioeka River mouth and permanently introduce significant engineered training structures. These adverse effects cannot be avoided. The extent of this effect will be greater during the construction period due to the presence of machinery, stock-piles of materials, construction activities and so on in the coastal environment. I accept these conclusions.

Chapter 4 of the Coastal Plan is dedicated to Natural Character. The sole objective of this section of the Plan is the preservation and protection of the natural character of the coastal environment, which is listed as a matter of national importance under section 6 of the RMA. Chapter 5 of the Coastal Plan focuses on natural features and landscapes.

I have assessed the effects of the construction and ongoing existence of the proposed Harbour Entrance structures in accordance with the framework set out in Chapter 4 of the Coastal Plan (under Policy 4.2.3(b).

The structures are located in the Coastal Management Zone. The Coastal Plan recognises that uses and development may be appropriate in this zone, but that that these activities should be assessed on a case-by-case basis. 

Policies 4.23(f) and 4.23(i) direct new development toward areas already modified by development, and require new development to minimise loss of natural character. In this instance, the proposed structures cannot be located in an alternative location, that as already been modified by development.  There are measures that can be taken to improve the integration of the finished structures within the existing landscape (as listed in Appendix 11 of the application). I consider that the applicant should incorporate these measures into their proposal (at the detailed design phase) and have proposed conditions of consent to this effect.

None of the structures are in, or adjacent to, nationally outstanding or regionally significant landscapes or features (as identified in the Coastal Plan and the 2006 report Outstanding Natural Features and Landscapes Bay of Plenty Coastal Environment
). However the Opotiki District Plan identifies the Waioeka River Estuarine mouth to point of entry into Waioeka Gorge as being of district significance (Appendix 3 of the District Plan). The reason given for this classification is the many areas of contiguous native vegetation or wetland included in the area. The reporting officer for ODC has addressed the relevant weight of this classification with regard to the earthworks required for the project in his report. 

Policy 5.2.3(b) of the Coastal Plan requires that such landscapes of district significance should be recognised and given appropriate protection and states that the guidelines contained in the Fifth Schedule of the Coastal Plan, Management Guidelines for Natural Features and Landscapes, should be applied. The most relevant sections of the fifth schedule are S5.2 Dunelands and S5.3 Estuarine. 

S5.2 emphasises the importance of retaining the landform pattern that is characteristic of dunelands, and notes that the establishment of good intact vegetative cover on dunelands improves their stability as well as their visual integrity.

 Guideline S5.3.1 emphasises the importance of visually sensitive contouring post-development (specifically reclamation) and the value of native vegetation to visual amenity. Guideline S5.3.3 states that structures should be designed to minimise adverse visual effects on estuarine areas. The explanation to this section recognises that public structures can provide an important facility. 

Guideline S5.3.4 promotes revegetation of estuarine edges with appropriate native coastal species. 

Policy 6.2.3(b) requires that adverse effects on sites of significance in the Coastal Management Zone are avoided or remedied (rather than mitigated). The proposal affects the following sites of significance:

· ASCV 16
: Waioeka/Otara Estuary.
· SSL 76: Wetland near the mouth of Huntress Creek.
The effects on the values of these sites are discussed in section 13.3 of this report. Some of the effects on these values have the potential to be significant (mainly loss of northern NZ Dotterel breeding habitat and disruption to birdlife). However mitigation (and to some extent remediation) of these effects is possible, and has been agreed to in principle by the applicant. 

13.2.1 Mitigation

The Boffa report recommends the adoption of a number of mitigation measures (including measures to enhance the visual integration of the structures with the surrounding landform and restoration of dune landforms and vegetation). These are generally matters that should be taken into account during the detailed design phase of the project. I consider that the applicant should be required to adopt all the measures listed in the Boffa report into the final design for the Harbour entrance and associated remediation works, and have recommended conditions of consent to this effect. I note that the applicant should also explore further options for avoiding, remedying or mitigating adverse effects on natural character and adopt these wherever practicable. 

I have recommended by way of consent conditions that the applicant establishes a technical liaison group that includes representatives from Environment Bay of Plenty, Waiotahi Coast Care, Department of Conservation, Whakatohea Maori Trust Board and Opotiki District Council. The purpose of this group would be to provide input and oversee the development of the detailed design and environmental mitigation and management.

Additional mitigation and remediation measures are discussed in section 13.3 of this report – in relation to rehabilitation of the sand-dune ecosystem and Dotterel habitat disturbed by the works.

Even if all the proposed mitigation measures are undertaken, I consider that the development still has the potential to have a significant (and long-term) adverse effect on the natural character of this stretch of the coastline. 

13.3 Flora and Fauna
Loss and degradation of significant vegetation and habitat for indigenous fauna as a result of inappropriate development, is identified in the Coastal Plan as a key issue. 

Policy 6.2.3(b) requires that the adverse effects on the values of significant sites in the Coastal Management Zone are avoided or remedied - not mitigated. The Waioeka Estuary is identified as a regionally significant conservation area in the third schedule of the Coastal Plan and the 2006 report Significant Indigenous Vegetation and Significant Habitats of Indigenous Fauna in the Coastal Environment of the 
Bay of Plenty Region
. Policy 6.2.3(d) expands this by stating that all significant indigenous vegetation and habitats of indigenous fauna should be afforded appropriate protection, regardless of whether they have been identified in the Plan. Policy 6.2.3(e) directs decision makers to provide for the protection of these sites. 

Policy 6.2.3(c) promotes the protection of sites of significance that are located in land in the coastal environment. SSL-76 is such as a site – a wetland near the mouth of Huntress Creek (Te Karaka Stream), which is a good example of the present day wetland vegetation in the Opotiki ecological district. 

Hikuwai Beach is identified in the 2006 report referred to above, as being of local significance as it is a relatively large site that has high potential for restoration and moderate to high scenic and recreational values (due to proximity to Opotiki township).

The applicant commissioned reports to address the matters raised above by Wildland Consultants Limited (Appendix 12 to the application) and Brian T. Coffey and Associates Limited (Appendix 13 to the application); these reports have been reviewed by Stephen Park (Senior Environmental Scientist, Environment Bay of Plenty). He commented that the reports adequately assess the nature of the current habitats and species present in the area… and provide assessments of the likely impacts from the development… Most importantly, any possible mitigation measures have been set out. In Mr Park’s opinion, the main negative ecological impact of the development appears to be related to the potential loss of the Dotterel from the area. Mr Park’s Technical Review is attached as Appendix 1 to this report.

I accept the content of these reports, and have briefly discussed what I consider to be the key points below:

13.3.1 Fish 

The Coffey report recorded the following fish species as present during sampling (electric fishing in March 2007): Shortfinned Eel, Longfinned Eel, Torrentfish, Inanga, Redfinned Bully, Common Smelt and Brown Trout.

The findings of the Coffey study correspond well with Schedule 1 of the Water and Land Plan, which identifies Habitats and Migratory Pathways of Indigenous Fish Species (Table A) in which Banded Kokopu (not found in survey) and Inanga are identified as being present at the Waioeka River mouth. And Bluegilled Bully (not found in survey), Common Smelt, Inanga, Short finned Eel, Longfinned Eel and Torrentfish are identified as being present at the Waioeka River.

The Water and Land Plan does not identify any Habitats of Threatened Indigenous Flora and Fauna (Table B) in the area of the Waioeka River directly impacted by the proposed works. However, the Coastal Plan does identify the Estuary as providing support to an important offshore juvenile marine fish habitat. 

Four whitebait-spawning areas are identified in the Water and Land Plan (Table C) as being located in the Waioeka or Otara Rivers (one of these is actually on Huntress Creek). None of these are in areas directly impacted by the Harbour development works. 

Neither the Waioeka nor Otara Rivers are identified as being Important Habitats of Trout (in Table D of the Water and Land Plan).

13.3.2 Birdlife

The Wildlands report identifies 30 bird species that have been observed or are considered likely to be present in the Opotiki Harbour and surrounding habitat (Table 1, page 10). Twenty-one of these species are indigenous and nine are introduced. Six of these species are listed as threatened or at risk by Hitchmough et al. (2007). These findings correspond with the commentary made in the Coastal Plan with regard to the areas status as an ASCV. 

The report states that the area provides good habitat for bird species that utilise open water, salt marsh, intertidal sandflats, and sand spit habitats. The distribution of bird species (as described in the Wildlands report) is as follows:

Intertidal flats - diverse range of terns, gulls, ducks, and waders. 

Sand spit habitat - important nesting sites for northern New Zealand Dotterel, as well as variable Oystercatchers.

Salt marsh habitat - good quality habitat for fernbirds, as well as rail species (the species most likely to utilise the salt marsh habitats is Banded Rail with Spotless Crake also likely to be present). It may also provide habitat for the Australasian Bittern.

The proposed works will lead to the permanent loss of some bird habitat and also disturbance to birdlife during construction.

13.3.3 Effects on Dotterel Habitat
The Wildlands report identifies the potential effects on the Northern New Zealand Dotterel to be significant. The Dotterel is an acutely threatened-nationally vulnerable species that is only found in the northern half of the North Island. Dotterel currently nest (and breed) on the sandspit, in an area which is proposed to be excavated to form the new river channel, thus destroying their habitat. Other species, such as variable Oystercatcher, also utilise this habitat for breeding. Birds are particularly vulnerable when breeding and disturbance can cause birds to abandon nesting. Dotterel nesting times vary depending on seasonal weather patterns, but the main breeding and nesting season is September - March.
13.3.4 Estuarine Intertidal Habitat 
This habitat provides important feeding grounds for the Dotterel and wading birds and may be an important feeding area for Caspian Terns when they are feeding juveniles (Wildlands).

Approximately 12.5 ha of estuarine intertidal habitat will be removed as a result of dredging along the eastern bank of Waioeka River Estuary. A relatively small additional area of intertidal habitat will be covered by the training wall structures.

The dredging works will reduce this area of habitat in the area affected by the works by 58%, thereby reducing the amount of habitat available to wading birds in the Estuary. However, increased habitat for subtidal fauna and flora will be created. The Wildlands report notes that it is feasible that new intertidal flats will form on the western side of the new river channel; however the likelihood of this occurring is not stated. 
Mr Park comments that the intertidal habitat that will be lost is of low quality in terms of macrofauna species and that it is not an area that the surrounding ecosystem is dependant upon for its continued viability. The area may be used by New Zealand Dotterel for feeding; however the degree of reliance (if any) for the Dotterel has not been established so it is not possible to quantify this link.

13.3.5 Inshore and Offshore Habitat 
The inshore habitat supports a macrobenthic community dominated by tuatua and swimming crab. Approximately 2.8 ha of this habitat type will be displaced. A further 2.9 hectares of offshore habitat will be displaced – this area is characterised by a macrobenthic community dominated by ringed venus shell and large trough shell. 

The species present in these areas are representative of those found at sandy open beaches along the east coast of the North Island, and none of the species found are listed in the most recent New Zealand Threat Classification System Lists.

In the short-term (during construction), there will be significant disruption to the local communities located in the proposed construction footprint. In the long-term, there will be a localised redistribution of communities (due to the relocation of the river discharge), but not a significant alteration to the overall community structure. 

I consider that these effects are minor given the extent of similar habitat available in the local and regional context, the ability for communities to establish in the vicinity once works are complete and the lack of rare or at risk species. Further to this, Mr Park comments that open coastal benthic communities are very extensive and resilient to the nature of the changes that will take place.

13.3.6 Open Beach Habitat
The benthic community in the open beach is dominated by amphipods in the upper beach, isopods in middle beach and a mix of amphipods, isopods, swimming crabs, tuatua, shrimp and polychaete worms at the low-tide level. The species found are representative of other open sandy beaches along the north-east coastline of the north Island. 

Birds utilising this habitat include Red-billed Gull, Southern Black-backed Gull, Welcome Swallow, variable Oystercatcher, Banded Dotterel, New Zealand Dotterel, Spur Winged Plover, and Kingfisher. 

Approximately half of the 4.5 ha area between the retaining walls that form the perimeter of the proposed river closure reclamation is open beach (the remainder is foredune and existing river channel). This habitat will be lost plus an additional 0.9 ha of open beach displaced by dredging, and 0.1 ha displaced by works required to develop access to the site and construction compounds. In total, approximately 3.5 ha of open beach habitat will be lost or temporarily displaced.

The open beach habitat is common in the Bay of Plenty region – there is about 120 km of similar coastline in the region, of which approximately 25 km is between the headlands of Opape and Whakatane.

New open beach habitat is expected to establish to the seaward side of the northern bank reinforcement structure (but this will potentially be subject to erosion), and it will be possible to reinstate the open beach areas disturbed due to the creation of the construction access tracks and site compounds.

Given the extent of similar habitat available both locally and regionally, and the likelihood that at least some open beach habitat will be re-established (albeit in a slightly different location) following completion of the works, I consider that the effects of the project on this habitat type will be minor.

13.3.7 Dune Vegetation 
The sand dune system has been identified as a key ecological value in the Wildlands report. Although the vegetation of the dune system is highly modified it has been identified as having a conservation rank of moderate-high for its restoration potential (Walls 1998 as reference in Wildlands report), and Hikuwai Beach was recently ranked as being of local ecological significance (Wildlands Consultants 2006
).

It total approximately 4 hectares of dune vegetation will be disturbed as a result of the works (see Table 2, Appendix 12 of the application). The dune system will be further affected post construction as a result of alterations to coastal processes caused by the new Harbour entrance. These changes are discussed further in section 13.7 of this report, and may cause sediment accretion and/or erosion on either side of the new River mouth. The application, as lodged, stated that under the worst case scenario there could be an average coastal setback of 100 m. The Wildlands report states that this would have a major adverse impact on the dune system. 

The Coffey report also notes that the setback effects on sand dune vegetation would be in additional to the adverse effect that current vehicle access is having on sand dune vegetation, and that the opportunity to walk along and fish from the new Harbour entrance structure may increase this vehicle usage on Hikuwai Beach. Public access post-construction is discussed below and in section 13.8 of this report.

13.3.8 Monitoring, Mitigation and Remediation
General

The applicant has proposed some mitigation and remedial options; however, the detail of these has not been confirmed. Given that the detailed design work has not yet been completed this is appropriate; however, I consider that, should the consents be granted, the conditions of the consents should require that an Environmental Mitigation and Remediation Plan (EMP) be developed prior to the construction works commencing. Given that the works will be affecting the Huntress Creek Conservation Area and dune systems being restored by the Waiotahi Coast Care Group, I consider it appropriate that DOC and the Coast Care Group be consulted during the development and implementation of this Plan, and have made provision for this within the recommended consent conditions.

I have consulted Pim de Monchy (Land Management Officer (Coast Care) at Environment Bay of Plenty) to determine what is and is not realistically achievable at the site in terms of post-construction restoration and mitigation. Due to the conceptual nature of the project the conditions should also stipulate what (as a minimum) the EMP should include.

Monitoring

Section 7.1.5 of the application states a comprehensive and ongoing monitoring programme will be developed. The Applicant intends that this programme should encompass habitat and wildlife (amongst other matters). Mr Park notes that monitoring should be targeted at the most sensitive habitats and species that can be used as ‘indicators’ of potential adverse effect. This is more resource efficient that undertaking a broad-spectrum of monitoring, that may largely be an academic exercise. For example, in the case of the intertidal habitat it is certain that the area that is expected to be lost will be, and most of the remaining habitat currently has very low species abundances and diversity.

Mr Park has identified Dotterel breeding and feeding areas and the seagrass beds in Huntress Creek as potential sensitive ‘indicators’. If unexpected or greater than anticipated adverse effects are apparent as a result of indicator monitoring then more extensive monitoring (different species and/or areas) will be triggered and if appropriate, further mitigation. The details of the required monitoring and established trigger points should be set out in a Monitoring and Review Plan for the project.

Dune Vegetation
The Department of Conservation and others, request in their submissions that the affected and new dune systems be reshaped and replanted with appropriate plants, for example pingao and spinifex. The applicant has also proposed that this type of work be undertaken as mitigation and remediation for the construction works. I agree that this is appropriate mitigation and will also provide some remediation. I have provided guidance within the recommended consent conditions as to what is required to make an effective planting plan such as planting density, plant species, weed and pest control and so on. I note that policy 3.2.10 of NZCPS states that restoration plantings should preferentially use indigenous species, with a further preference for the use of local genetic stock. I have also recommended a condition to this effect.

The Coffey report recommends that contingency plans are put in place to plant foredune vegetation along the beachfront at the mouth of the Waioeka River following the first major setback of the sand-dunes post-construction, whereas the Wildlands report concludes that there is no potential to mitigate the adverse effects of erosion. 

I consider it appropriate that significant erosion caused by the new harbour entrance is mitigated by ODC by way of planting and recontouring. This should occur along the stretch of beach affected by erosion (not just in the immediate vicinity of the works). The triggers for, and extent of, such mitigation works can be determined as a result of coastal process monitoring, which I recommend be included in a monitoring and review plan for the project – section 13.7 of this report discusses they type of coastal process monitoring that will be required.

Dotterel Habitat

The Wildlands report, Coffey report, and submitters (DOC and Tim Senior (submitter #79)) propose various mitigation measures for the loss of Dotterel habitat and disturbance to the birds. These are summarised and discussed below:

During construction:

· Schedule construction works to reduce effects - preferable to avoid commencement of construction until after the nesting season (i.e. September-March) so as to minimise disturbance to nesting birds. Once works have started it is unlikely that birds will attempt to nest in the area immediately affected by the works;
· Fence-off and signpost nesting sites on the eastern spit; and
· Education of contractors/workforce.
Post construction:

· Restrict public access from the western side as much as possible;
· Create and maintain an alternative breeding/nesting habitat for New Zealand Dotterel (bare sand-driftwood habitat) on the area of reclamation; and
· Construct and plant a functional foredune to help retain newly created Dotterel habitat.
Off-site: 

· Provide habitat management for Dotterel populations elsewhere in the 
Bay of Plenty region to assist in protecting/enhancing the population as a whole.  Other adverse effects on Dotterel breeding include predation, and disturbance by humans, dogs, and/or vehicles.

I consider that all possible mitigation and remediation options warrant further investigation as part of the detailed design phase. Scheduling works to commence after the main breeding season, fencing nesting sites, education of contractors, establishment and maintenance of new nesting sites and foredune, and appropriate management of public access to the entrance are all measures that I consider should be specifically required by way of consent conditions. I note that as a result of discussions with DOC the Applicant has already agreed to undertake the majority of these actions. Additional measures should be considered and implemented where practicable as part of the Environmental Mitigation and Remediation Plan.

The Wildlands report notes that the results of the coastal processes modelling (DHI 2008) indicate that there are likely to be significant local changes in sediment accumulation and erosion. The report states that these changes may make it impossible to create permanent suitable habitat at the Harbour entrance and the proposed development may result in the local extinction of this threatened species from this site. I consulted Pim de Monchy regarding the proposal – he too raised some issues with regard to maintaining an area of open beach on top of the reclamation that is suitable for Dotterel nesting as weed invasion is likely. He noted that it may be more likely that appropriate habitat develops on the seaward site of the reclamation as the area infills with sand as a result of coastal processes.

To ensure that those with local expertise have an opportunity to be involved in the development and implementation of the mitigation and remediation measures I consider that a technical working group should be established to provide input into the mitigation and rehabilitation process. As a minimum, this group should include representatives from Environment Bay of Plenty, Waiotahi Coast Care, DOC, Whakatohea Maori Trust Board and Opotiki District Council.

Public Access Control
DOC has made a number of suggestions regarding how public access (via vehicle and foot) to the area should be managed post-construction. These include provision of vehicle access tracks and road heads (parking areas) on both sides of the training walls, foot tracks along the training walls – that direct walkers away from Dotterel nesting areas, and creation of a loop track through the Huntress Creek Conservation Area.

The applicant has agreed to these suggestions, and I have incorporated them by way of consent conditions as I consider that appropriate management of access is required to avoid additional disturbance to the dune systems and Dotterel nesting sites.

Fish

To minimise adverse effects on native fish migrating through the River mouth I consider it appropriate to avoid construction activities in the active river channel during the key migration period for juvenile whitebait (inanga), which is 1 August -31 December inclusive. Avoiding works during this period will also provide for migration of eels.

13.3.9 Summary

Clearly the potential for adverse effects on the sites of significance identified in the Coastal Plan cannot be avoided due to the nature of the proposed work. Provided that the applicant undertakes comprehensive restoration of the site following construction, that planting is suitably maintained and any increased public access appropriately managed, I consider that the adverse effects on indigenous flora and fauna can largely be remedied in the long-term. The potential adverse effects on the local Dotterel population are not likely to be completely remedied, but can be mitigated to an acceptable degree.

13.4 Potential Effects due to Disturbance of the Seabed and Foreshore
Construction of the proposed training walls and channel dredging will cause localised disturbance to the seabed and foreshore in the immediate vicinity of the works. The proposed structures are located within an area of the foreshore that supports shellfish, crabs, sand dollars, starfish, shrimp, amphipods, isopods and worms that are typical of open sandy beaches on the east coast of the North Island between Cape Reinga and East Cape
. The current entrance channel supports a low diversity of flora and fauna due to the mobility and abrasive nature of available substrate. The distribution of organisms within the area is discussed further in the report by Coffey, which is Appendix 13 of the application.

Indicative footprints of the proposed structures and dredging works are as follows:

Training wall structure

Footprint in CMA

Rubble mound


39200 m2
Geotextile



44100 m2
Concrete sheet pile

38200 m2
Channel Dredging

463000 m3 

I note that the area of foreshore and seabed covered by the structure depends on the final design used. 

The applicant has indicated that construction methodologies will be employed that minimise the area of foreshore and seabed disturbed by the works. For example, structures can be built progressively, from the landward to the seaward end, so that construction vehicles are not required to work outside the footprint of the proposed training walls, and temporary staging may be used to support construction machinery.

Sessile organisms (those living fixed to the substrate) are likely to be destroyed due to the works, but the loss of habitat and biota will be minor compared to the amount of similar habitat, supporting the same species, available within the bays and all along the north-east coastline. Once construction works have been completed it is highly likely that some of the disturbed areas will soon be recolonised with similar communities to those lost. The area between the training wall structures (the new entrance channel), and the training wall structures themselves, are unlikely to support much in the way of benthic fauna due to the abrasive nature of the environment. The training walls may provide surfaces suitable for barnacles and mussels to settle.
The works will also increase sedimentation and turbidity in the water column. These effects are addressed in section 13.5 of this report.

13.5 Water Quality

13.5.1 Receiving Environment

Discharges associated from the project will ultimately enter the Opotiki Estuary and/or coastal water. 

Water quality in the Estuary has been relatively stable for the last 15 years and is described as fair compared to other river estuaries in the region (ref)
. The only parameter (of those measured) that appears to be increasing is ammonium-nitrogen (nutrient). Turbidity levels in the estuary are strongly influenced by rainfall events, which wash material into the streams and rivers in the Estuary catchment; thereby temporarily increasing turbidity levels. 

13.5.2 Nature of the Discharges

Sediment

Construction activities at the land/sea interface have the potential to mobilise sediment into the coastal marine area and have an associated adverse effect on water quality.  Increased sedimentation and/or turbidity have the potential to:

· Degrade coastal habitats by smothering ecosystems;
· Reduce light penetration, which can affect primary production (photosynthesis by phytoplankton and seaweeds) and the feeding abilities of visual predators (e.g. snapper);
· Require shellfish and other filter feeders to expend more energy during feeding, compromising health, growth and reproduction;
· Kill sensitive life stages of aquatic species (e.g. fish larvae); and
· Reduce biodiversity as species dependent on water clarity or an oxygenated gravel-bottom perish or are replaced with by species tolerant of degraded habitat.

The extent of sediment related impacts on the receiving environment and ability of the environment to recover can be highly variable.  The more the sediment particle size of the deposited sediment differs from that of the existing sediment, the greater the potential that the depositions will be unsuitable for colonisation by macro-fauna from the surrounding sediment. Some research indicates that the response to increases depends on whether the organism inhabits an area that is frequently subject to high suspended sediment loads.
The severity of effects of the deposition of sediment on the coastal environment is also a function of the length of time the sediment persists in the coastal waters.  The physical factors that can affect the rate and extent of recovery of the ecosystem include shape of the receiving site and wave exposure.  

As a general comment, the estuarine system is relatively resilient to temporary perturbation as it is a natural occurrence; however certain areas (such as the sea-grass beds) are more sensitive to deposition of sediment.

Hazardous Substances

The use of machinery and vehicles in the coastal marine area during construction, and the nature of the construction materials, means that there is potential for contamination to occur as a result of spills or leaks. These contaminants could include hydrocarbons (oils, fuel), lubricants and cement products. Some of these substances are highly toxic to aquatic life.

One of the submissions (#195 Meg and Mike Collins) states that dredged material may contain contaminants. This is a relevant concern for dredging works undertaken in areas known to have been subject to contamination (for example as a result of discharges from industrial sites or hull cleaning activities). However, the application states that there are no known contaminant sources upstream of the dredge site that discharge into the Waioeka or Otara river systems. Given the relatively unmodified nature of the subject site and the lack of contaminant sources upstream it is unlikely that there will be contaminants such as heavy materials or hydrocarbons present in the dredged material.

Dredge Settlement Ponds

The settlement ponds for the dredged material have the potential to be subject to a high oxygen demand if anoxic sediments are dredged. Under low oxygen conditions, sulphuric acid can be produced which in turn can lower pH enough to present a water quality issue when the ponds discharge. There may also be odour emitted during the dredging and settlement process due to the presence of hydrogen sulphide, which produces a ‘rotten egg’ odour. Due to the remote location of the site, this shouldn’t impact on nay residential properties.
13.5.3 Water Quality Standards

Policies 9.2.3(b) and (c) of the Coastal Plan require the effects of the discharge on the receiving environment to be considered in relation to the provisions of the Thirteenth Schedule of the Coastal Plan which sets water quality standards for coastal waters. The relevant standards are as follows:

S13.2.1
No discharge shall cause:

· The production of conspicuous oil or grease films, scums or foams, or floatable or suspended materials;
· Any conspicuous change in the colour or visual clarity;
· Any emission of objectionable odour;
· Any significant adverse effects on aquatic life; and
· In coastal waters, foreshore and seabed within the coastal marine area.

S13.2.2
Within all harbours and estuaries, and into the open coast out to a distance of 400 m from the line of mean high water springs:

· The visual clarity of the water shall not be so low as to be unsuitable for bathing;
· The water shall not be rendered unsuitable for bathing by the presence of contaminants;
· There shall be no undesirable biological growths as a result of any discharge of a contaminant into the water;
· The natural temperature of the water shall not be changed by more than 3 degrees C;
· The concentration of dissolved oxygen shall exceed 80% of saturation concentration; and

· Aquatic organisms shall not be rendered unsuitable for human consumption by the presence of contaminants.

These standards are applicable after reasonable mixing
 has occurred. Policy 9.2.3(f) of the Coastal Plan lists matters that should be considered when defining reasonable mixing for any given discharge.

Further to the standards set in the Coastal Plan, section 107 of the RMA requires that no discharge permit shall be issued for the discharge of contaminants to water, or land where it may enter water, if after reasonable mixing, the discharge is likely to give rise to certain effects in the receiving waters. The effects listed in section 107 are all covered by the water quality standards set in Schedule 13 of the Coastal Plan. 

The applicant has proposed that reasonable mixing will have occurred within 30-50 m of the construction/dredging site (no justification for this extent is provided). Dredging operations elsewhere in the region (for example Tauranga Harbour) have resulted in a visible plume of sediment that extends for a distance of over 100 m down current (consent number 62920 Officer’s report). Therefore, I consider that reasonable mixing (or the zone of non compliance) is realistically likely to be in the order of 150-200 m for each individual work site within the larger construction area, although this will be dependent on weather and sea state at the time of the works. I note that when construction is occurring at more than one site, that the cumulative effects may be such that the zone of non-compliance is greater than this. I have recommended a consent condition that requires the consent holder to develop a monitoring and review plan that includes monitoring the effects of construction on water quality to demonstrate compliance with the water quality standards. This plan should also determine quantitative thresholds for concern, which trigger the need for mitigation or further monitoring to be undertaken to ensure that the works are not causing the water quality standards to be breached beyond the zone of reasonable mixing.
13.5.4 Construction Activities – General
The applicant proposes to minimise sedimentation during construction activities by sequencing the works so that machinery movements on the CMA are minimised, not diverting river flows until the Harbour walls have been constructed, and using appropriately sized machinery that can complete the work efficiently, thereby minimising disturbance.    

Section 6.1.4 of the Coffey report discussed the avoidance of turbidity plumes in receiving waters. I note that the comments are made in relation to filling of the geo-containers – but I consider the points raised are relevant to management of the project as a whole. The report recommends that engineering measures be developed and adopted to minimise the loss of suspended matter and colouring material into seawater (for example use of a turbidity skirt/fence and suction dredging of accumulated sediment from within the enclosed area) and/or a suspended solid monitoring programme with a specified threshold of concern.

I consider that the construction works should be planned to minimise increased turbidity, colouration and suspended solid elevation in the estuarine and coastal waters. As the project has not gone through the detailed design phase it is not appropriate to specify which measures should be used, but these are matters that should be addressed in the EMP to ensure that water quality standards are not breached beyond the zone of reasonable mixing. 

13.5.5 Construction Activities – Land Based Activities
Earthworks will be undertaken to establish the construction compounds and upgrade and extend the existing access routes. The soils in the areas subject to these works are primarily Ohope Sand – a free-draining, sandy soil type subject to severe wind erosion.  Some Ruatoki silt loam is also present – also well-draining.

The access road layout has been amended since the application was lodged to ensure that it does not traverse the Opotiki Sewage Treatment Plant disposal field. 

The applicant has indicated that they will develop an erosion and sediment control plan (ESCP) that will set out how discharges from the spoil areas and settlement ponds is to be managed to minimise adverse effects on water quality. The ESCP will also cover management of the areas of land disturbed by the earthworks and vegetation clearance required to upgrade the access road and form the two construction compounds. 

Environment Bay of Plenty has published a document: Erosion and Sediment Control Guidelines for Land Disturbing Activities (ESCG) that provides land users with comprehensive guidelines on erosion and sediment control – including specifications and standards for particular erosion and sediment control practices. 

The application states that the ESCP will be based on the ESCG and will cover:

· Erosion control;
· Sediment control;
· Dust control; and

· Site management (including monitoring).
Further to this, the application notes that the earthworks will be managed so as to avoid the discharge of sediment into the estuary. Measures to be undertaken include (but are not limited to) the formation of a bund around the construction compounds and appropriate stormwater control measures for the access track.

I have recommended conditions of consent that require the development of an ESCP that is consistent with the ESCG (or its successor). I have also recommended additional consent conditions that further define what steps should be taken to appropriately manage the earthworks. Provided that the ESCP is developed and implemented in accordance with the guidelines the adverse effects of associated with erosion and sedimentation should be adequately managed.

Under normal circumstances earthworks are not allowed during the winter period (1 May - 15 September) so as to minimise the risk of sediment laden stormwater entering waterways. However, earthworks can be undertaken over the winter closedown period in particular circumstances:

· When the soils are sandy and the terrain is not too steep;
· When there is no discharge off site; and

· When the assessment of effects shows that the potential effects of the discharge off-site are minor.

In this instance the land is relatively flat and consists of sandy soils and the application states that discharge containing sediment will be prevented leaving the site. There is also less likelihood of dust being generated during the winter months. Therefore I consider it appropriate to allow works to continue during the winter period.

13.5.6 Dredging

The dredging works to create the new river channel have the potential to have the greatest effect on water quality. The extent and duration of these effects depends on the nature of the bed material, the dredging method employed, the movement of tidal currents and wind action, natural harbour background levels and storm activity.

In total, up to 621,000 cubic metres of material may be removed. The applicant also intends to re-use some of this material within the construction (for example to fill geo-textile structures and to create a beach area to the seaward side of the reclamation). As mentioned in section 13.4 of this report, disturbance to the foreshore and seedbed will also affect water quality due to an increase in turbidity and suspended sediments in the water column.

The Coffey report notes that the dredging required to create the engineered entrance (approx. 158,000 cubic metres of material) will generally involve coarse shell and relatively clean sand and should not generate excessive quantifies of suspended solids or organic/colouring matter. However, the remaining material will be dredged from the Waioeka River Estuary. The majority (some 463,000 cubic metres) is to be removed from the true right bank of the river. The Coffey report states that these intertidal estuarine sediments are expected to contain a greater proportion of fines and organic matter than the beach material removed from the coastal area.

As the dredging methodology and disposal sites have not been determined at this stage, I have recommended a condition that requires the consent holder to develop and implement a Dredging Plan and a Dredge Material Disposal Plan. This Plan will be submitted to the regional council for review to ensure that it is consistent with the relevant conditions of consent, and utilises the best practicable option for managing adverse environmental effects.

The applicant’s preferred dredging methodology (use of a cutter-suction dredge and immediate disposal to settlement ponds for dewatering) is appropriate as it minimises sediment generation as the majority of suspended material is captured by the suction pipe. However, this generates a large volume of water that needs to be removed from the dredge material prior to disposal.

The applicant intends to use settlement ponds, in which sediment is allowed settle to the bottom of the pond and water discharged back into the Estuary. The location and specifications of the settlement ponds have not been decided – these will need to be appropriately sized, constructed and maintained to ensure that discharges of settled water do not contain high levels of suspended material. If anoxic sediments are dredged and placed in the ponds there is the potential for H2SO4 (sulphuric acid) to be produced (as the hydrogen sulphide in the sediment reacts with oxygen). This reaction can lower the pH and dissolved oxygen content of the pond water significantly. Discharges from the settlement ponds will require monitoring to ensure that they do not have the potential to cause significant adverse effects in the receiving waters. These matters can be addressed in the dredging and disposal plans. 

The Coffey report recommends that, in general, dredged material is not stockpiled in the intertidal zone or on wetland or dune vegetation. I have recommended a condition to this effect. 

The applicant proposes to use some of the dredge material for construction (to fill geo-containers and within the reclamation). The use of inappropriate materials for construction could generate further release of sediment, organic material and other contaminants into the water column. The application states that only the clean sand will be used within construction and the remainder (silt material) will be disposed of on land (spread as fill on farmland or sent to an appropriate disposal facility). I have recommended a condition of consent to this effect, and a further condition that restricts imported material used in beach renourishment to material that is of a comparable size and colour to the natural sediments present at the deposition site.

The Bay of Plenty Regional Coastal Environment Plan also provides guidance and in 9.2.4(a) the discharge of stormwater to the coastal marine area is permitted if, amongst other requirements, the suspended solid content does not exceed 150 g/m3. This could be viewed as a ‘permitted baseline; however it should be noted that the ongoing discharge of sediment over an extended construction period is not equivalent to the periodic discharge of sediment-laden water following heavy rainfall events. The applicant has proposed that this standard be applied to discharges from the settlement ponds. I agree with this approach and have recommended a condition of consent to this effect. This standard has been used on similar consents within the reason, such as the recently granted consent to dredge and dispose of material from the Whakatane River (consent number 65217).
In this case it should be noted that there is a natural variability in the suspended solid loads present in the Otara and Waioeka Rivers (and consequently the marine waters at the River mouth) during significant rain events. This means that the organisms present in the vicinity of the Waioeka river mouth are likely to be pre-adapted to surviving high sediment and turbidity loads.

Due to the variability in water quality I have recommended water quality standards based on suspended solids and water clarity.

Stephen Park (Senior Environmental Scientist, Environment Bay of Plenty) notes that dredging operations will be able to be carried out with very little impact on water quality or ecological impact, provided that they are undertaken at a suitable time. In this instance, when the river is in higher flow and naturally turbid. Maintenance dredging should be avoided during times of low flow when visibility is good and suspended solid content low.

Instead of recommended consent conditions that prohibit maintenance dredging during summer months, I have recommended a ‘summer’ water quality standard based on a relative change to water clarity. This means that dredging will be possible following a reasonable rainfall event (when the river has raised turbidity and high flow). In addition, I have recommended a condition preventing maintenance dredging during the whitebait fishing season. 

As it is preferable that the capital maintenance works are completed as soon as practicable after commencement, I have provided a more relaxed water clarity standard for the dredging undertaken during the summer, and works are not restricted during the whitebait fishing season.
13.5.7 Potential Effects Resulting from Spills 
I recommend that a Contingency Plan is required before any works commence, to address the containment and treatment of oil spills, and any other spillage of a hazardous substance into the CMA. I have proposed a condition of consent to this effect. This plan could be incorporated into the Construction Management Plan or Environment Management Plan.

13.5.8 Section 105 of the RMA
Section 105(1) of the RMA lists certain matters that a consent authority must have regard to when considering applications for discharges. The nature of the potential discharges and the sensitivity of the receiving have already been discussed in this section of the report. 

The applicant has chosen the proposed discharge methods as they are the most practicable given the nature of the works and the location, and because they consider that the adverse effects associated with the discharges will be minor.

A number of the discharges are incidental to the proposed works; therefore there is not an alternative method of discharge. The applicant could transport the dredged material to another location for disposal (and associated discharge of settlement pond water); however this would necessitate additional truck movements and would still result in similar effects, but at a different location. The applicant’s proposal is the most practicable – allowing for re-use of dredge material where possible – and the recommended consent conditions require steps to be taken to avoid, remedy or mitigate adverse effects associated with the discharges.

13.6 Flooding

Policy 10.2.3(b) of the Coastal Plan states that diversion of coastal water should not increase the danger of flooding; further to this policy 10.2.3(d) requires that the integrity of major flood protection schemes be protected. Opotiki township has suffered as a result of flood events. The Waioeka-Otara Rivers Scheme (operated by the Rivers and Drainage Group, Environment Bay of Plenty) currently provides flood protection to the town and some rural areas. The scheme is designed to provide a level of protection to the urban area equivalent to a 100-year flood event.

Modelling work undertaken on behalf of the applicant indicates that the new Harbour entrance may increase flood levels (particularly under storm surge), thereby increasing the flood risk for Opotiki. 

Both the models used by DHI predict an overall increase in flood levels for the worst case scenario of a 1% flood on the Waioeka River, 5% on the Otara River and a 5% storm surge. The maximum increase predicted is 10cm at the Waioeka/Otara confluence. Taking into account climate change, the predicted impacts increase by an additional 3-4 cm (worst-case scenario). The DHI report states that these flood impacts are conservative.

The DHI report states that the predicted changes in water levels are small, and within the likely accuracy of the model, but goes on to comment that the general trend is for an overall increase in water levels, which are unlikely to be acceptable and need to be addressed. 

Environment Bay of Plenty (Rivers and Drainage Group) updated the hydrological assessment for the Waioeka and Otara Rivers in late 2008 (after the application was submitted). DHI has taken this information into account and re-modelled the effects on flood levels.  In general, use of the revised hydrological information has resulted in a decrease in flood levels compared to the results obtained using the original data. Therefore the applicant has not amended their design.

13.6.1 Waioeka-Otara Rivers Scheme Submission

The Rivers and Drainage Group, Environment Bay of Plenty made a submission (#184) on the application on behalf of the Waioeka-Otara Rivers Scheme (the Rivers Scheme) in conditional support of the proposal. The content of the submission was subsequently amended following a meeting between the applicant, the submitter and Environment Bay of Plenty as consent authority. Conditions sought by Rivers and Drainage (as per the amended submission), and my comments on those conditions are as follows:

· 2.1 - The proposal shall result in no additional cost to the Waioeka-Otara Rivers Scheme – this is not a matter for consideration with regard to making a decision on the consent application.

· 2.2 - The Rivers Scheme wish to be consulted on the proposed location for disposal of excess excavated material to ensure that material is used, where possible, to enhance levels of flood protection and the integrity of existing stopbanks. 

· 2.3 - Disposal must have no impact on the Rivers Scheme and the applicant must have land owner approval.

· To address the concerns raised regarding disposal of dredged material I have recommended a condition that requires the consent holder to submit a Disposal Plan to Environment Bay of Plenty for approval prior to dredging commencing. The condition lists matters that should be addressed by the development of the Plan, which include those issues raised by the Rivers Scheme in points 2.2 and 2.3 of their submission.

· 2.4 - The Harbour entrance project shall not adversely affect flood levels in the Waioeka and Otara Rivers – the applicant has proposed several mitigation options to offset the potential for increased flood levels. These are discussed further in section 13.6.4 of this report.

· 2.5 - Dredging of the River mouth should be undertaken by the consent holder when necessary to maintain flood conveyance capacity.

· 2.5 - Loosening of sediments in the Harbour mouth should be undertaken by the consent holder when necessary to ensure that sediment are likely to mobilise during flood events.
I have recommended a consent condition that requires the consent holder to develop and implement a programme for monitoring bed levels and compaction at the River mouth. 
· 2.6 - Bylaw authorities will be required for some of the works – I have recommended conditions on the appropriate consents that require the consent holder to demonstrate that the appropriate bylaw authorities have been obtained, and the construction/dredging works have been planned such that they are consistent with the requirements of those authorities. This information must be provided prior to works commencing.

· 2.7 - Ongoing ownership and maintenance for the Harbour access infrastructure shall remain with Opotiki District Council – the long-term consents provide for this. 

13.6.2 Review comments from Phil Wallace

Phil Wallace (River Edge Consulting Limited) provided a review of the consent application and associated documents on behalf of Environment Bay of Plenty as consent authority. This review was additional to that undertaken on the draft version of the application. Mr Wallace is satisfied that the modelling work undertaken is sound, but has identified some minor discrepancies and noted some matters that should be taken into consideration during the detailed design phase of the project. 

DHI has recommended that additional information on the sediment characteristics beneath the line of the proposed entrance channel is obtained during the detailed design stage.

I have incorporated the recommendations of Mr Wallace and DHI into the proposed consent condition regarding the detailed design process.

13.6.3 Construction Effects
The modelling undertaken by DHI shows that significant sediment accumulation could occur between the western raining wall and the existing River mouth. This area would normally scour during flood events; however scouring could take longer due to sediment accumulation – thereby increasing flood levels upstream.

DHI recommend that regular monitoring of sediment accumulation should be undertaken during construction and a Contingency Plan be developed for managing excess sediment accumulation. In addition, material should not be stock-piled in this area if sediment accumulation is such that it is creating a flood-risk.

I have recommended that these suggestions be incorporated into the Construction Management Plan (Monitoring) and Environment Management Plan (Contingency Plan).

13.6.4 Mitigation Options
DHI, on behalf of the Applicant has, completed additional modelling since lodging the application that shows that the ‘bend cut’ is a technically feasible option for mitigating against increased flood levels caused by the construction of the new Harbour entrance. There are also other mitigation options available to the applicant, such as raising the existing stop-banks or dredging in the upstream catchment; however these need further investigation to determine their feasibility. I have recommended a condition that states that the works shall not increase the 100-year return period flood levels in the Waioeka and Otara Rivers. Further to this, the consent holder will be required to demonstrate that this is the case within the detailed designs to be submitted prior to commencing any works. I note that further resource consents may be required to undertake any flood mitigation works required, but that raising the stopbanks is a permitted activity under Rule 45 of the Regional Water and Land Plan, which allows for the height and profile of stopbanks to be altered to achieve a new design standard.
13.7 Coastal Processes

The area to either side of the existing river mouth is identified as an ASCH (Area Sensitive to Coastal Hazards) in the Regional Coastal Plan. The types of natural hazards that are generated in the Bay of Plenty coastal marine area include tsunami, storm erosion and storm flooding. Erosion is a natural process, as coastlines are dynamic features that periodically shift between phases of accretion and erosion. Similarly, flooding (or storm inundation) is also a natural process, although it is restricted to low lying areas.

The effect of coastal hazards on the proposed structures has been assessed by the applicant, and the potential impacts of climate change incorporated into the modelling of the effects of the structures. Shane Iremonger (Environmental Scientist, Environment Bay of Plenty) has reviewed the reports and is happy that the applicant has made adequate provision for the effects of climate change in their modelling.
DHI has assessed the potential impacts on coastal processes during construction. The significance of any impact is dependent on construction sequencing and climatic conditions during the works. DHI has identified three potential impacts:

· Predominately westerly sediment transport: training walls block transport and reduce sedimentation in existing river channel, potentially causing some erosion of the eastern sand-spit;
· Predominately easterly sediment transport: sediment accumulates against the western wall, potentially causing accretion between the existing River mouth and western training wall; and
· River mouth may start to migrate towards the training walls.

The DHI report states that the low net sediment transport rates at the site indicate that the long-term coastal impacts on a regional scale will be small. However, the large gross sediment transport rates may lead to rapid local morphological changes and coastal erosion may occur on either side of the structure (depending on the predominant wave direction).

Modelling suggests that under extreme condition, average coastal setback of 100 m may be experienced. However normal fluctuations are expected to be in the order of 50-60 m. Therefore the design has to be able to accommodate some erosion. The likely extent of coastal setback is represented diagrammatically on page 122 of Appendix 18 (and repeated elsewhere in the application). Additional monitoring undertaken since the application was lodged predicts a maximum setback of 50 m over a 10-year period (assuming future wave climate is the same as those experienced historically).

13.7.1 Mitigation and Monitoring

Careful management and monitoring of the River entrance during construction will be required to ensure that navigation is maintained (where possible) and flood risk is not increased due to a constricted river mouth. I have recommended, a consent condition that requires the measures to be undertaken to maintain and monitor the existing river entrance channel during construction, including a Contingency Plan to address excessive sediment accumulation, to be included in the Environmental Mitigation and Remediation Plan. 

In the long-term, a combination of capital nourishment and regular monitoring is recommended by DHI. Mr Iremonger considers that beach and near-shore zone monitoring is required, and a review process to identify triggers for mitigation (beach renourishment and dune revegetation. Further information is provided in his memo attached as Appendix 2 to this report. DHI agreed with the nature of the monitoring suggested by Mr Iremonger, and also suggested that a shore parallel survey be included. I note that the final monitoring requirements proposed by Mr Iremonger differ from those included in the memo, which were not definitive. 
I have recommended a number of conditions of consent (on the advice of Mr Iremonger) that require pre-construction (baseline), construction and post-construction monitoring. This is warranted given the scale of the proposal. The conditions also provide for a process for identifying triggers for beach renourishment and dune vegetation.

13.8 Public Access

The provision of public access to the CMA is identified in section 6 of the RMA as a matter of national importance. Similarly the NZCPS and regional planning documents recognise that appropriate public access to the and along the CMA should be provided.

Exclusive occupation of the coastal marine area can have adverse effects on public use of the coastal marine area and cultural values associated with particular areas, due to the restrictions placed on public access to and along the CMA. Conversely, increased accessibility to an area can have a negative impact that as a result of the disturbance to wildlife and damage to their habitat that may be caused by vehicle and foot movements, introduction of predators and other activities.

Exclusion occupation is provided for under objective 12.2.2 of the Coastal Plan (provided that any associated adverse effects are avoided, remedied or mitigated). The applicant has not sought for exclusive occupation of the CMA by the training walls and associated structures, but public access will be limited to varying extents depending on the final type of structure chosen.

Current access to the site is limited due to the distance between beach access points and the subject site (1.5 km from the Waiotahi Beach entrance and 2.5 km from the Snells Road entrance).

Public Access to the site will be prevented during construction. This is required to protect public health and safety, and is an appropriate restriction that is provided for by policy 7.2.3(a) of the Coastal Plan and policies in the RPS and NZCPS. Similarly, restrictions to parts of the training wall structures may be required long-term to ensure public safety.
The application states that ‘provisions have been made to incorporate public access to the river entrance’; however the nature of this access is not clear. Since the application was lodged, the applicant has developed some more detailed plans for long-term public access in consultation with the Department of Conservation. These plans include:

· Provision of a loop-track through the Huntress Creek Conservation Area;
· Vehicle access tracks to both side of the river entrance that terminate in sandy road-heads (parking areas);
· Walking tracks (delineated with planting) that direct people away from sensitive areas such as potential Dotterel nesting sites; and
· Information boards (including restrictions to public access).
Improved public access to the CMA will provide for activities such as fishing, walking and bird-watching, which would provide some mitigation for the loss of amenity (natural character) caused as a result of the development. However, any increase in accessibility will need to be carefully managed to ensure that it is appropriate and does not have an adverse impact on wildlife that are sensitive to disturbance.

Some submitters have suggested that access to the western side of the Harbour entrance be restricted as far as possible for this reason. The policies of the Coastal Plan (7.2.3(a), 7.2.3(b) and 12.2.3(a)), support restriction of access if necessary to protect significant indigenous vegetation and/or significant habitats of indigenous fauna.

I consider that the applicant has developed a public access proposal, in conjunction with DOC, which will provide for public access whilst safeguarding areas of vegetation and habitat sensitive to disturbance. The final details of the access ways will be determined during the detailed design process and development of the Environmental Mitigation and Remediation Plan. 
13.8.1 Reclaimed land

Once the land has been reclaimed, section 245 of the RMA requires the consent holder to submit a Plan of Survey to the consent authority (in this case the Minister of Conservation) for approval. Once the Plan of Survey is approved it must be deposited. The land will remain as Crown land (unless the Minister gives approval for it to be vested with another person). In this instance the section of the CMA to be reclaimed lies within an existing area of Crown Land - the Huntress Creek Conservation Area (public conservation land). 

When considering an application for a reclamation consent, section 105(2) of the RMA requires the consent authority to consider whether an esplanade reserve or esplanade strip is appropriate. Given that the reclamation will form part of a public conservation area, I do not consider it necessary to require an esplanade reserve or strip as a condition of consent.
13.9 Cultural Values

The Waioeka/Otara Estuary (ASCV-16) is identified in Appendix 14 of the Coastal Plan as being an area of significant cultural value. This classification is due to a long history of Maori occupation and the Estuary’s importance as an early European coastal shipping port when settlement of Opotiki began in 1839. It is also the site of the grounding of the troop transport steamer “Huntress” on the river bar during the Volkner affair in 1865.

13.9.1 Tangata Whenua 

Degradation of coastal resources and the lack of recognition of the role of tangata whenua as kaitiaki of this resource can adversely affect the relationship of Maori and their ancestral lands, waters, sites, waahi tapu and other taonga.

The Harbour entrance lies within the Whakatohea and Upokorehe rohe. Whakatohea developed a resource management plan in 1993. A summary of this plan is included in the RPS as Appendix B. 

The applicant has not provided a Cultural Impact Assessment in relation to their proposal. However they did consult with the Whakatohea Maori Trust Board and individual hapu that have an interest in the area prior to submitting their application. As a result of this process, the following matters of cultural significance were identified:

· The area from the Waioeka River mouth to its confluence with the Otara River is called Pakihikura (or Pakihi). This name acknowledges the arrival at Opotiki of the ancient iwi Ngariki onboard the Pakihikura waka.

· Pakihi was home to a Taniwha, Whanaungakore. Whanaungakore has always made it difficult to navigate the sandbar, and only those that were skilful navigators and performed certain rituals were allowed to pass by the Taniwha.

The applicant has stated that the proposed works will affect many values associated with the entrance, the ocean beach and within the river system, and has identified that mitigation is appropriate. The only mitigation measure identified in the application is the opportunity to introduce a cultural element at either end of the walls. 

Whakatohea Maori Trust Board, Pakowhai, Upokorehe Hapu, Ngati Patu Hapu, Ngati Rua Hapu, Ngai Tamahaua Hapu, Ngati Ira Hapu, Ngati Muriwai, Ngai Tai Iwi Authority, Ngati Patumoana Hapu, Waiotahe Marae, Roimata Marae, Kutarere Marae, Ngati Ngahere Hapu and Te Runanga o Te Whanau, were directly notified of the application by Environment Bay of Plenty and Opotiki District Council. The following persons made submissions relating to tangata whenua values. 

· Peter John Wilks (#8), 5 Raukura Place, Koutu, Rotorua – being Rotorua/ Te Kopua/Te Kaha we are not concerned with the issue.

· Tama Taipunoa Herewiwi (#9), 33 Rewa Crescent, Murupara – support the Whakatohea Maori Trust Board input into the submission process.

· Whakatohea Maori Trust Board (#179) – support all parts of the application.

· Helmbright Whanau Maori Inc (#181) – oppose application as decision-making powers lie with Queen Elizabeth not local or central government.

A number of other specific sites of historical interest have also been identified by the applicant; however these will not be directly affected by the proposed development.

As the Whakatohea Maori Trust Board has submitted in support of the proposal I consider it likely that the proposal is largely consistent with their Resource Management Plan. 
13.9.2 Other Historical Values

Chapter 18 of the Coastal Plan relates to Historic and Cultural Heritage. The overall objective of this section of the Plan is to provide for the protection of the heritage values and heritage resources within the coastal marine area.

Archaeology B.O.P has undertaken an archaeological survey of the site and assessment of effects on behalf of the applicant. Their report has been submitted as Appendix 14 to the application.

The report states that there are no known archaeological sites within the area directly affected by the works. However there are six sites recorded by the New Zealand Archaeological Association (NZAA) within 2 km of the subject site. An archaeological field inspection did not identify any previously unrecorded archaeological sites or evidence for the presence of buried subsurface archaeological sites.

The report concludes that no previously recorded archaeological sites will be affected by the proposed harbour improvement project and there is a relatively low possibility that unrecorded archaeological sites will be encountered during earthwork associated with the project, and makes the following recommendations:

· That a New Zealand Historic Places Trust (NZHPT) authority is applied for under the provisions of Section 12 of the Historic Places Act 1993 in order to modify damage or destroy any unrecorded archaeological sites encountered during earthwork associated with the proposed Opotiki Harbour Improvement project;
· That in the unlikely event that archaeological sites are encountered during earthworks associated with project all work must stop in the immediate area until the New Zealand Historic Places Trust are informed and appropriate measures for the mitigation of effects can be established;
· That if koiwi tangata (human remains) are encountered, no further modification of the site concerned shall occur until tangata whenua and the Trust have been advised and their responses received; and
· Archaeological survey cannot always detect sites of traditional value to Maori, such as wahi tapu. Tangata whenua should be consulted regarding the possible existence of such sites and informed of the recommendations of this report.

The NZHPT made a neutral submission on the application (submitter #168). The NZHPT supports the recommendations in the archaeological report submitted with the application and confirms that a section 12 authority is required for the works. The NZHPT wishes an advice note to that effect, should resource consent be granted. I consider that this is appropriate and have recommended that such an advice note be included on all the resource consents associated with the Harbour Entrance project.

I have also recommended an ‘accidental discovery protocol’ condition relating to cessation of works, and steps that should be followed if cultural artefacts (which may not be covered by the Historic Places Act authority) are discovered.

13.9.3 Mitigation

Policy 8.2.3(c) requires that adverse effects on areas of special spiritual, historical or cultural significance to tangata whenua are avoided, remedied or mitigated. Sites of significance include those listed in schedule 14 of the Plan, such as the Waioeka/Otara Estuary.

The applicant has identified that the proposal will have adverse effects on the cultural values associated with the area – the nature and extent of these effects have not been determined by the applicant. The following measures are options for mitigation of these effects:
· Information boards or panels providing information on the cultural significance of Pakihikura (the Waioeka/Otara Estuary);
· Cultural elements to be incorporated in the training wall structures at the detailed design phase (working group);
· An accidental discovery protocol for cultural artefacts; and
· Blessing at opening performed in accordance with iwi protocol.
I suggested that the Commissioners may wish to explore at the hearing whether any additional mitigation measures are required or appropriate.
13.10 Other Amenity Values

Amenity values are defined in the RMA those natural or physical qualities and characteristics of an area that contribute to people's appreciation of its pleasantness, aesthetic coherence, and cultural and recreational attributes. The effects of the proposal on natural character are discussed in section 13.2 of this report – and found to be significant. Cultural values are discussed in 13.9.

Amenity values also encompass matters such as recreational values, public access (discussed in section 13.8), private and public views and noise. 

The proposal has the potential to have both positive and adverse effects on recreational values of the site. 

13.10.1 Noise

The Coastal Plan only includes specific noise rules for Ohiwa and Tauranga Harbours, which are identified in the Plan as areas particularly sensitive to the effects of noise. Policy 20.2.3(b) of the Plan states that in other areas, the powers provided under section 16 of the RMA should be applied. This requires the adoption of the best practicable option to ensure that the emission of noise does not exceed a reasonable level. I consider that the applicant should be required to meet the New Zealand Standard for construction noise; however there will be circumstances where this is not practicable, for example during pile-driving. In these instances the applicant must adopt the best practicable option to manage the emission of noise. I have recommended a condition of consent that requires the consent holder to detail how these requirements will be met in an Environmental Mitigation and Remediation Plan for the project.

13.10.2 Construction

In the short-term (during construction) the effects will be negative due to restricted access, noise and general disturbance and introduction of construction elements to the area. There is little that can be done to avoid, remedy or mitigate these effects except from ensuring that the general public is kept informed of developments at the site. This could be achieved by signage and distribution of newsletter to the Opotiki community. 

13.10.3 Visual Amenity (Private and Public Views)

The potential effects on private and public views are discussed in Appendix 11 of the application – the assessment of landscape, natural and visual effects undertaken by Boffa Miskell. Due to the isolated location of the site, effects of private views will be minor. The residences that currently have a view of the River mouth are limited to those at Waiotahi Drifts subdivision, which is some 2 km distant.  

The Boffa Miskell assessment notes that visitors to the site are limited, and that the public’s perception of the training walls and associated structures will range from positive to negative.

13.10.4 Recreation

Policy 19.2.3(a) of the Coastal Plan recognises that the recreational values of the Bay of Plenty coastal marine area are of national significance. Improved public access (as discussed in section 13.8 of this report) will allow for a greater number of users to visit the site for recreational purposes; however, for some, a greater number of visitors may detract from people’s appreciation of the sites pleasantness. A safer and more navigable Harbour entrance will be positive for recreational fishers and other boat users.

13.10.5 Summary

The proposal will have a mix of positive and negative effects on people’s perception of the site. Whether the overall effects of the proposed development (in relation to amenity) are seen as positive or negative and the significance of those effects will largely depend on the viewpoint of an individual. 

I consider that provided that applicant undertakes the following mitigation measures that the adverse effects on amenity values will be appropriately avoided, remedied or mitigated:

· Incorporation of design details (such as selection of materials) that minimise the legibility of the structures in the coastal environment;
· Effective communication with the community and users of the area regarding construction and restrictions to public access;
· Site-management during construction – to minimise discharge of dust and adverse visual effects;
· Rehabilitation and restoration of the site post-construction (what this should entail is addressed in sections 13.2 and 13.3 of this report); and
· Provides recognition and education regarding the cultural values of the site as detailed in section 13.9 of this report.

13.11 Navigation

The Harbour Master – Eastern has reviewed the application with regard to potential effects on navigation and safety. His comments are attached as Appendix 3 to this report. The Harbour Master notes that the application does not address how the movement of vessels and use of associated navigation aids will be addressed during construction. As the construction details are not known at this stage, the Harbour Master is happy for these details to be addressed at a later date; therefore I have included this as a matter to be addressed in the Environment Remediation and mitigation Plan that I have proposed be prepared for the project as a condition of consent.

The application (Appendix 20, Annexure 3) contains a River Navigation Study, undertaken on behalf of the applicant to determine navigation requirements, with a particular emphasis on providing suitable access to the type of vessels that would be needed to service an offshore aquaculture venture. The recommendations included in this report (with regard to channel width and draft depth) have been used by the applicant and their consultant’s as design criteria for the harbour entrance improvements. The modelling undertaken by DHI on behalf of the applicant indicates that, under typical wave and tidal conditions, that post-constriction, access will be possible throughout the year. Safe access is currently restricted to less than 100 days per year. 
The navigation study states that the 120m spacing between the training walls is adequate for the navigational requirements of the design ship (a 30m-long catamaran) and also allows for the ship to be able to make a 180o turn in the channel (for example if an outward trip is cancelled for some reason).

With regard to navigating safely through the confined river channel, the study recommends that the design vessel should maintain a speed through the water of no more than 3.5-4 knots. The existing speed restriction is 5 knots within the river.

Environment Bay of Plenty is responsible for ensuring the safety of navigation in the coastal marine area. The Navigation Safety Bylaw assists Environment Bay of Plenty to manage the safe use of harbours and waterways. There is a legal requirement to review the bylaw every five years. The current bylaw is about to be replaced; therefore the next statutory review is due to occur in 2014.
The bylaw authority sets a universal speed restriction of 5 knots within 200m of the shore or a structure. The harbour master is able to instruct that a more restrictive speed limit is adhered to for the purposes of ensuring navigational safety. In addition, it is possible to set controls within the bylaw specific to the entrance of harbours, such as those that apply to Tauranga and Whakatane Harbours.
I consider that ongoing navigational safety of vessels using the improved harbour entrance will be provided for by the bylaw authority, particular given that it will be reviewed at least every 5-years. I have recommended a condition of consent that requires that consent holder to provide appropriate lighting and navigational aids on the permanent structures. These requirements should be determined in consultation with the harbour Master.
13.12 Consideration of Alternatives

Schedule 4 of the RMA requires that where it is likely an activity will result in a significant adverse effect on the environment that a description of any possible alternative locations or methods is included in the assessment of effects on the environment.

The Harbour entrance cannot be relocated to a different part of the coast; however the applicant as considered a number of alternative designs for the proposed Harbour entrance development. These are briefly discussed in section 8 of the application, and addressed in more detail in Appendix 18. In summary:

Non-structural improvements (dredging and fluidisation) were considered but discounted due to potential environmental effects and the temporary nature of any improvements to navigability gained.  

Two structural options were initially considered - a single rock-wall perpendicular to the shoreline or parallel entrance walls. An assessment of these to options determined that the dual walls were likely to provide significant and long-term navigational improvements. The dual-wall option was explored further by the Applicant, and a variety of designs modelled. As a result of this exercise the Applicant selected the design included in this application as the most effective option (taking into consideration matters such as financial cost, environmental effects and improvements to navigability).

I consider that the Applicant has had due regard to the potential for alternative methods for achieving the desired improvements to harbour entrance navigability.

13.13 Positive Effects

The proposal has the potential to increase the number of days that the harbour entrance is navigable from the current situation (64 days in 2007) to, under typical wave and river flow conditions, all year navigation. The draft depth will also be improved from the current depth of 1.5m (under most favourable conditions), to 4.3m. This provides for access by the type of vessels expected to be used to service any offshore aquaculture development (catamaran-type vessels). Vessels with a deeper draft may be able to use the harbour entrance during favourable tidal conditions.
The application states that the proposal has the potential to generate substantial social and economic benefits for the Opotiki community and across the region (as identified in the social and economic evaluation of the Opotiki Harbour development undertaken by URS Consultants in 2005). 
The URS report indicates that the proposed Opotiki Harbour Development, in conjunction with offshore aquaculture and associated processing plant, would stimulate economic activity. Expected benefits include:
· Creation of more than 900 full-time jobs;

·  More than $34 million added to the District’s economy each year;

·  A significant increase in average household income across the district; and

· Improved economic conditions are also expected to generate significant social benefits.

The benefit-cost-analysis undertaken by URS suggests that without the development of offshore-aquaculture that the economic benefits provided by developing the harbour entrance will not cover the economic costs. The creation of jobs and associated reduction in crime are the main factors that switch this balance to an overall economic benefit when the analysis is undertaken for the harbour entrance improvements in conjunction with aquaculture.
The proposal will also enhance access for recreational users (by land and sea), other commercial users (such as tourism and fishing related vessels) and improved navigability will provide safety benefits. Many of the submitters are from the local community and support the proposal due to the potential for social and economic benefits. Eastern Bay of Plenty Regional Economic Development Trust - Toi-EDA (submitter # 175) has made a submission in support of the proposal as it sees an improved harbour entrance as crucial to the economic development of the Opotiki region. The submission notes that the only way that Opotiki can truly benefit from the development of aquaculture is if the marine farms are managed from Opotiki harbour and processing takes place there. Further to this, the submission states that a secondary outcome will be increased tourism activity focussed on water-based activity. Tourism Eastland Inc (submitter # 64) has submitted in support of the proposal, noting that improved harbour access will enhance the flow of tourism through the Eastland Region and provide the opportunity for increased tourism product. The CoastGuard Eastern Region (submitter #81) also submitted in support noting that the harbour entrance improvements will substantially help CoastGuard Opotiki to safe lives as the entrance will be more workable (navigable), and that this will benefit the wider eastern Bay of Plenty region as the Whakatane bar is often unworkable. Submissions from Whakatane WOW (submitter#158) and CoastGuard Boating Education (submitter #160) have raised similar issues to those already mentioned.
I accept the Applicant’s assessment and the information provided by the URS report, and note that Opotiki has a high deprivation index; therefore economic growth has the potential to result in significant social benefits. 

13.14 Summary 

The adverse effects have the potential to be significant (especially with regard to natural character). There is some ability to mitigate the loss of natural character, but not fully. Conditions been recommended to avoid, remedy, mitigate as far as practicable the other potential adverse effects, and the applicant has clearly indicated a willingness to undertake such actions. 

The proposal also has the potential to generate significant positive effects for the social and economic wellbeing of the local community that need to be balanced against the potential adverse effects.  
14 Objective and Policies of the Relevant Planning Instruments 104(1)(b)

14.1 Regional Planning Instruments

The relevant regional planning instruments are the Bay of Plenty Regional Policy Statement (RPS) the Bay of Plenty Regional Coastal Environment Plan (the Coastal Plan) and the Bay of Plenty Regional Water and Land Plan (Water and Land Plan). 

14.2 Section 104(1)(b)(iii) – Relevant Plans

14.2.1 Regional Water and Land Plan (Water and Land Plan)

I have assessed the proposal against the provisions of the operative Water and Land Plan, which became operative on 1 December 2008. The rules considered in section 7 of this report are those contained in the proposed Water and Land Plan, as that was the instrument in force at the time the application was lodged.

Section 2 of the Water and Land Plan concerns Kaitiakitanga. This is also a matter that must be given regard to under section 7 of the RMA. Methods 13-22 are specific to resource consent applications and processing. These methods have been provided for during the processing of this application and also by the applicant.

Section 3 of the Water and Land Plan includes provisions relating to the integrated management of land and water. Objective 9 requires land use activities to be appropriate to the site and to avoid, remedy or mitigate adverse effects on the life-supporting capacity of soil resources, the receiving environment and heritage values. The potential adverse effects of the land use activities are discussed in section x of this report. I consider that these effects will be able to be appropriately managed. Objective 21 is to maintain and improve the protective function of coastal sand dunes. The applicant will restore the disturbed areas of sand-dune and create new areas post-construction. The applicant has also committed to ongoing monitoring of the coast-line that may be affected by coastal set-back caused by the training wall structures, and beach renourishment when needed. Objective 22 recognises that land use activities can have positive effects on the well-being of people and communities.

Policy 21 contains an extensive list of requirements with regard to management of land wad water resources, only a few of these are relevant to this application: (e) having full regard to the water quality standards and policies contained in the Coastal Plan; (f) recognising and providing for heritage values in resource management decisions; (k) promoting sustainable land management practices, which includes, among other matters, avoiding, remedying or mitigating adverse effects of erosion and on water quality, maintain or improving the protective function of sand-dunes and controlling sediment from entering estuaries from land use activities. These matters have been discussed in section 13.5 of this report. I consider that the application, subject to appropriate conditions, is consistent with policy 21.

Policy 32 is to allow resource use and development where there are beneficial effects on the well-being of communities and adverse effects on the environment are avoided, remedied or mitigated. The proposal as a whole has the potential to provide significant benefits to the social and economic well-being of the Opotiki community, and the adverse effects associated with the land-use component f the works are able to be avoided, remedied or mitigated. Therefore the proposal is consistent with policy 32.

In summary, I am satisfied that the proposal is consistent with the relevant objective and polices of the Water and Land Plan.

14.2.2 Bay of Plenty Regional Coastal Environment Plan (Coastal Plan)

Part III of the Coastal Plan contains objectives, polices, rules and methods for activities restricted by sections 12, 14 and/or 15 of the RMA that occur in the coastal marine area. For the most part, the consistency of the proposal with these objectives and policies has been discussed in the relevant part of section 13 of this report (potential adverse effects). I have not repeated this discussion here, but focused on some of the broader matters.
Discharges to the CMA are addressed by section 9 of the Coastal Plan. The relevant policies have been discussed in section 13.5 of this report. I consider that the proposal is consistent with these polices. 

Provisions relating to taking and diverting coastal water are included in section 10 of the Coastal Plan, the maters raised in these provisions are largely covered by section 13 of this report. Objective 10.2.2(b), which is not discussed, is that diversion of natural watercourses only occurs where necessary to protect human safety. The intent of the Harbour development project is to improve navigation thereby protecting human safety; therefore I am satisfied that the proposal is consistent with this objective and the other relevant provisions of section 10.

Section 11 of the Coastal Plan considers coastal hazards. The application included a coastal hazards analysis as required by policy 11.2.3(e) – these matters are discussed further in section 13.7 of this report. Policy 11.2.3(j) is to protect natural values and features that provide natural hazard protection – the policy specifically lists sand dunes and estuarine vegetation as being such features. Further to this, policy 11.2.3(k) states that the lowering of foredunes is to be avoided. The applicant intends to recontour the site post-construction to recreate the dune system and plant appropriate species in the newly created and disturbed dune areas. These measures are consistent with policies 11.2.3(j) and (k), and I am satisfied that the proposal as a whole is consistent with the coastal hazards provisions.
Occupation of the CMA is addressed by section 12 of the Coastal Plan. The relevant policies have been discussed in section 13.8 of this report. I consider that the proposal is consistent with these polices.

Section 13 of the Coastal Plan concerns structure. The sole objective of section 13 is that structures in the CMA are appropriate. The policies in section 13 provide some guidance on what is appropriate and the potential environmental effects that should be considered when making a decision as to whether a structure is appropriate. The adverse effects of the construction and ongoing use of the structures, including on coastal hydrology and geomorphic processes as specifically required by policy 13.2.3(i), has been discussed in section 13.7 of this report. Policy 13.2.3(e) requires a broader consideration of whether a structure is appropriate in the coastal management zone that takes into account all the actual or potential effects on the environment (positive and negative) and the values of the site. I have made this overall judgement in section 15 of this report.
Disturbance and deposition activities are addressed by section 14. Policy 14.2.3(k) requires the benefits of using sand from dredging for beach replenishment to be taken into account. The applicant has identified that suitable material extracted by dredging can be used to replenish the beaches in the vicinity of the training wall structures. Policies 14.2.3(n)-14.2.3(q) include matters that should be considered when assessing a proposal, to undertake dredging. These matters have been addressed in section 13.4 of this report, and I consider that the proposal, subject to the recommended consent conditions, is consistent with these policies.
Provisions relating to reclamation are found in section 15 of the Coastal Plan. The key policies in this section (with regard to this proposal) are 15.2.3(b) and 15.2.3(g). Policy 15.2.3(b) lists certain matters that should be considered with regard to the effects of reclamations. The applicant has undertaken extensive modelling to predict the effects of the whole proposal on matters such as siltation rates, flushing, hydrodynamic and geomorphic processes and assessed the effects of the reclamation on ecological values. The applicant has also committed to a monitoring and review programme post-construction to determine whether effects are as anticipated and whether additional mitigation is required. Policy 15.2.3 sets standards for the design of reclamations. I am satisfied that the proposal is consistent with these policies.
Hazardous substances – section 17 – policy 17.2.3(f) promotes the safe and efficient handling, use, storage and transportation of hazardous substances in the CMA. Further to this, policy 17.2.3(g) requires adverse effects associated with the use, storage and transport of hazardous substance to be avoided, remedied or mitigated. I have proposed a variety of conditions relating to the appropriate use and storage of hazardous substances and the development and implementation of a spill containment plan. Compliance with these conditions will ensure that the proposal is consistent with these polices.

Sections 18, 19 and 20 of the Coastal Plan include objectives and policies relating to Historic and Cultural Heritage, recreation and noise respectively. These matters have been discussed in sections 13.9 and 13.10 of this report. I consider that the proposal is consistent with the provisions of section 18, 19 and 20 of the Coastal Plan.
Part II of the Coastal Plan is specific to matters of national Importance (as identified in section 6 of the RMA). This part of the Plan coves natural character, natural features and landscapes, significant areas of flora and fauna, public access and tangata whenua interests. The relevant objectives and policies have been discussed in sections 13.2, 13.3, 13.8 and 13.9 of this report. 

The proposal is not consistent with all of the relevant policies – particularly those relating to significant areas of flora and fauna, and natural character. Policy 6.2.3(b) requires adverse effects on significant sites to be avoided or remedied. I consider that it may not be possible to fully remedy some of the adverse effects, in particular the disturbance to dotterel habitat. Policy 4.2.3(f) states that new development should be located in areas already modified by development. The proposal is contrary to this policy as it will introduce an engineered structure to an area not subject to modification, which has high natural character values.

The application identifies the area affected by the works as being of significance to Maori. Policy 8.2.3(c) requires that adverse effects on areas of special cultural significance to tangata whenua be avoided, remedied or mitigated. The applicant has not provided an assessment of the effects on these values so it is not possible to fully assess whether the proposal is consistent with this policy; however I note that iwi groups were consulted by the applicant and that the Whakatohea Maori Trust Board submitted in support of the proposal.

14.2.3 Bay of Plenty Regional Policy Statement (RPS)

The RPS outlines the resource management issues of significance to the region and provides a framework for managing the natural and physical resources of the region in a sustainable manner.  Further to this, the RPS identifies objectives, policies and methods which are designed to achieve integrated management of the natural and physical resources of the whole region. 

The most relevant section of the RPS to these applications is section 9 (The Coastal Environment). The objectives and policies of particular pertinence are those relating to natural values (objective 9.3.1(a) and policies 9.3.1(b)(i) and 9.3.1(b)(ii)), water quality (objective 9.3.2(a) and policy 9.2.3(b)) and access to the CMA (Objective 9.3.3(a) and policies 9.3.3(b)(i) and 9.3.3(b)(iii). These policies have largely been given effect to in the Regional Coastal Environment Plan. As discussed in section 14.2.2, with regard to the Coastal Plan, the effects on natural character can not be fully avoided, remedied or mitigated; therefore the proposal is not consistent with polices 9.3.1(b)(i) and (ii) of the RPS. I consider that the proposal is consistent with the policies relating to water quality and public access. This section of the RPS does contain one policy not incorporated into the Coastal Plan - policy 9.3.3(b)(i) to enhance public usage and enjoyment of the CMA. The post-construction remediation works proposed by the applicant will enhance public usage of the CMA, which is consistent with this policy.

Policies of some relevance are also found in section 6 (Land). Policies 6.3.1(b)(v) and (xiv) – protection of water quality as a result of land use and policy 6.3.1(b)(xi) – protection and where practicable enhancement of region’s remaining wetlands. The disposal of dredge material to land has the potential to have an adverse effect on water quality; however I am satisfied that these effects can be appropriately managed. Wetlands are present in Huntress Creek; these areas won’t be directly impacted by the works but may be due to changes to water quality, salinity or hydrology as a result of construction or the long term impacts of the modified Harbour entrance. The assessments undertaken on behalf of the applicant do not conclude that there will be any adverse effects of note on the wetlands; however the Monitoring and Review Plan that I have recommended in the consent conditions includes a requirement to monitor salinity changes and the extent of the eelgrass beds post-construction so that additional mitigation can be undertaken if necessary. 

Section 8.3 of the RPS contains policies specific to water quality – in brief these require that the adverse effects of activities on water quality are avoided, remedied or mitigated. The potential effects of the proposal on water quality, and the extent which these effects can be avoided, remedied or mitigated is discussed in section 13.5 of this report.

Chapter 11 of the RPS relates to Natural hazards. The relevant policies from this section are 11.3.1(v), (x), (xii) an (xiii). Policies within the Coastal Plan section on natural hazards largely reflect the content of these policies. As discussed in section 14.2.2 of this report, the proposal is consistent with these policies. The only policy relating to natural hazards in the RPS that isn’t present in the Coastal Plan is 11.3.1(b)(ii) to maintain the integrity of existing flood protection works to the greatest extent practicable. The redeveloped Harbour entrance has the potential to raise flood levels in the Waioeka and Otara Rivers under certain conditions. As discussed in section 13.6 of this report, the applicant has identified a number of options for mitigating this effect, and works will not commence on the project until an appropriate solution has been implemented.

Chapters 15 and 16 of the RPS contain objectives and policies relating to Natural Features, Landscapes & Historic Heritage and Natural Character & Indigenous Ecosystems respectively. Appendix F of the RPS contains criteria which should be used to assess the importance of the following when section 6 matters are triggered: 

· Natural Character (Set 1);

· Natural Features and Landscapes (Set 2);

· Indigenous Vegetation and Habitats of Indigenous Fauna (set 3);

· Maori Culture and Traditions (Set 4); and

· Historic Heritage (Set 5). 

The assessment of Landscape, Natural Character and Visual Effects undertaken by Boffa Miskell on behalf of the applicant does not specifically assess the natural character values of the site against the criteria included in set 1 but the assessment is consistent with the criteria. This assessment concludes that the site has high natural character values. I accept this conclusion.

The 2006 report Outstanding Natural Features and Landscapes
 assesses the natural features and landscapes of the coastal environment in the region against the criteria contained in set 2. The Waioeka River Mouth and Estuary is not identified as an outstanding natural feature or landscape (ONFL).

The 2006 report Significant Indigenous Vegetation and Significant Habitats of Indigenous Fauna in the Coastal Environment of the Bay of Plenty Region
 assesses the ecological significance of the coastal environment in the region against the criteria contained in set 3. The Waioeka Estuary is identified as regionally significant and Hikuwai Beach as locally significant

The 2006 report Coastal Historic Heritage Review Project: Historic Heritage Inventory
 assesses the historic heritage values of sites in the coastal environment in the region against the criteria contained in set 5. This report does not identity the Waioeka Estuary or river mouth as a confirmed historic heritage site; however the estuarine margin of the Waioeka River is identified as an archaeological area. The report does also list a number of wrecks that are thought to have occurred around Opotiki, but these reports require further research to be confirmed.  Based on the identification as an Area of Significant Cultural Value in the Regional Coastal Environment Plan and the other information available, the site may have some historic heritage value. 

Appendix G of the RPS contains criteria for assessing whether or not development is inappropriate in regard to the above matters, where they are considered to warrant protection under section 6 of the RMA. I note that these criteria do not include consideration of any positive effects that may result from the development.

These criteria are paraphrased and discussed briefly below:

· Nature and extent of modification;
· Duration of effect;
· Magnitude or scale of effect;
· Irreversibility of effect;
· Resilience to change;
· Ability to mitigate or remediate adverse effects;
· Likelihood of effect; and
· Cumulative effects.
The Harbour entrance project will significantly alter the natural character of the coastal environment in the immediate vicinity of the new structures. These effects will be permanent and largely irreversible.  The applicant has outlined measures that will be taken to mitigate these effects (that can not be avoided), which are discussed in section 13.2 of this report.

Effects on indigenous ecosystems are discussed in section 13.3 of this report. The loss of the dotterel breeding habitat is of most significance. The applicant has committed to providing an alternative area post-construction suitable for dotterel nesting and to undertaking dune restoration works.

The effects on cultural values and historic heritage are harder to define. There is a strong association with the use of the channel for navigation both by tangata whenua and European settlers. The proposal will maintain that historic link. In addition the applicant has agreed to the placement of interpretative signs around the site post-construction – some of these could be used to provide information about the cultural significance of the area and its historic values. The applicant will be required to obtain an approval under the Historic Places Act to disturb archaeological sites – this authority will provide further safeguards.

If the application were to be assessed using solely the criteria described in Appendix G of the RPS, then I consider it could be deemed as an inappropriate development; however the RMA requires a broader consideration than this. Section 5 of the RPS considers some of these broader resource management considerations – in particular section 5.3.6 addresses consideration of the effects of activities on social, economic and cultural well-being. The policies of this section are largely a reflection of the purpose of the RMA. The consistency of the proposal with the over-riding sustainable management purpose of the RMA is discussed in section 15 of this report.

I consider that although the application is largely consistent with the objectives and policies of the RPS there are some notable exceptions. These are those provisions relating to the preservation of natural character (objective 9.3.1(a), policies 9.3.1(b)(i), (ii) and (iii), objective 16.3.1(a) and policy 16.3.1(b)(xi)).

14.3 National Planning Instruments

14.4 Section 104(1)(b)(ii) – New Zealand Coastal Policy Statement

14.4.1 New Zealand Coastal Policy Statement 1994 (NZCPS)

The purpose of the NZCPS is to state policies in order to achieve the purpose of the RMA in relation to the coastal environment of New Zealand.  It includes general principles and policies, rather than specific directives, for the management of the natural and physical resources within New Zealand’s coastal environment.  

Policies of specific relevance to these applications include those regarding the preservation of the natural character of the coastal environment and protection from inappropriate use (Policies 1.1.1, 1.1.2, 1.1.4 and 1.1.5); the protection of the characteristics of the coastal environment of special value to Tangata Whenua (Policy 2.1.2); provision for appropriate use of the coastal environment (Policies 3.2.2 and 3.4.3); and the maintenance and enhancement of public access to and along the coastal marine area (Policies 3.5.1 and 3.5.2). 

The effects of the proposal on natural character, tangata whenua values and public access have been discussed in section 13 of this report. I have limited discussion of the NZCPS to those areas where the proposal is inconsistent with its provisions.

Policy 1.1.2(a) seeks that the adverse effects if activities on areas containing nationally vulnerable species are avoided. The Northern New Zealand Dotterel is nationally vulnerable, and the current nesting site on the sand spit to the east of the existing River mouth will be destroyed by the proposed works. This effect can not be avoided, although the applicant has proposed mitigation by way of creation of a new area suitable for nesting post-construction.

I consider that the application is consistent with the relevant provisions of the NZCPS, expect for part of policy 1.1.2, which relates to protection of significant indigenous vegetation and significant habitats of indigenous fauna.
14.5 Other Relevant Matters 104(1)(c)

There are currently no Statutory Acknowledgements (resulting from the Treaty if Waitangi settlement process) or Customary Rights Orders (under the Foreshore and Seabed Act 2004) that apply to the subject site.  However, an application for a Customary Rights Order that relates to the stretch of coast between Te Horo (between Whakatane and Ohope) and Te Rangi (between Opape and Torere), was made on behalf of Whakatohea Iwi in 2005. The application encompasses the area that is the subject of this consent application, and is yet to be decided. There is currently no guidance as to what, if any, weight a customary rights order application should be given in regard to the resource consent decision making process. In any case, I note that no submissions have been made with regard to the consent application that raises the potential customary rights order as an issue of concern.
The area affected by the works is zoned as Coastal in the Opotiki District Plan. In addition, the Waioeka River Estuarine mouth to the point of entry into Waioeka Gorge is identified as being of district significance (Appendix 3 of the District Plan). The reporting officer for Opotiki District Council has addressed the relevant provisions of this plan in his report.

The Opotiki District Community Plan 2005 outlines the outcomes that the Opotiki community wants for future (with a particular focus on the ten years to 2016). One of the desired outcomes is the Opotiki Harbour entrance redevelopment.

Aquaculture is one of the 13 areas of focus identified in the Regional Economic Development Strategy. The Strategy states that the potential of the aquaculture will not be fully realised in the eastern Bay of Plenty unless there is the ability to process harvests onshore, and that in order to create such ventures in the Eastern Bay an all weather Harbour entrance needs to be created.

There is a strong central government direction to support aquaculture. A cross-departmental governmental team has been established to progress a range of projects aimed at facilitating aquaculture planning and management.  Together, these projects form the Aquaculture Reform Implementation Programme. There is also a $2 million fund, administered by the Ministry of Environment, available to regional councils to support the development of sustainable aquaculture in their regions. Our Blue Horizon (released in 2007) is a document that sets out central government’s commitment to aquaculture.
The New Zealand Aquaculture Strategy
 states that aquaculture is the world’s fastest growing primary industry. The goal of the Strategy is that by 2025 the New Zealand aquaculture sector will have sales of $1 billion per annum. 
15 Part 2 of the RMA
Consideration of an application under section 104 of the RMA is subject to Part 2.  “Subject to” gives primacy to Part 2 and is an overriding guide when applying the provisions of the RMA.

Part 2 of the RMA sets out its purpose, which is to promote the sustainable management of natural and physical resources, and in sections 6, 7 and 8 sets out matters that consent authorities should consider when exercising their functions under the RMA.

15.1 Section 8 – Principles of the Treaty of Waitangi

Section 8 of the RMA requires the consent authority to take into account the principles of the Treaty of Waitangi (Te Tiriti o Waitangi) when considering applications for resource consent.  The Waitangi Tribunal and Courts continue to establish the principles of the Treaty of Waitangi and it is recognised that the principles are continuing to evolve.  The two key principles that are of relevance to this application are active protection of Mäori interests and consultation.

The principle of active protection has been described as a “guarantee to Maori to continue a relationship with resources that was as much about their use as about their conservation” NZ Cooperative Dairy Company Limited v Commerce Commission (1991).  In the context of this application, active protection must be taken into account when considering the tangata whenua relationship with their ancestral land, water, waahi tapu and other taonga.

The general requirements of ‘consultation’ have been well established by the judiciary and Courts both within and outside the RMA.  Consultation should facilitate tangata whenua understanding of the effects of a proposal on their relationship with the area in question to a point where the applicant can consider how those effects might be avoided, remedied or mitigated.  Environment Bay of Plenty requires this kind of information to be able to assess how the Council can meet its statutory responsibilities. The applicant undertook extensive consultation with various iwi groups prior to submitting their application. The results of this consultation process were used to assess the effects of their proposal. The iwi groups with an established link to the area affected by the proposed works were directly notified of the application. No submissions were received that raised issues relating to tangata whenua values that are relevant to the consideration of this application.

The applicant has indicated that the Whakataohea Maori Trust Board will be consulted further should the project proceed. I have formalised this intent by way of a recommended consent condition that requires the consent holder to establish a technical liaison group to provide input to the development and implementation of the Environmental Mitigation and Remediation Plan. One of the invitees to this group should be a representative from Whakatohea Maori Trust Board.

15.2 Section 7 – Other Matters

The other matters to which Environment Bay of Plenty must have particular regard in relation to managing the use, development, and protection of natural and physical resources are listed in section 7 of the RMA.

Section 13 of this report (assessment of actual and potential effects) specifically addresses the relationship of the proposal to a number of these matters, namely:

· Section 7 (a) Kaitiakitanga;
· Section 7(aa) The ethic of stewardship;
· Section 7(b)The efficient use and development of natural and physical resources;
· Section 7(c)The maintenance and enhancement of amenity values;
· Section 7(d) Intrinsic values of ecosystems;
· Section 7(f) The maintenance and enhancement of the quality of the environment;
· Section 7(g) Finite characteristics of natural and physical resources; and
· Section 7(i) The effects of climate change.
I do not consider that the remainder of the matters listed in section 7 are of relevance to this application.

15.3 Section 6 – Matters of National Importance

In exercising its powers and functions under the RMA, Environment Bay of Plenty is required to recognise and provide for the matters of national importance listed in Section 6 of the RMA. 

I have identified the following matters to be of relevance to this application and have addressed the effects of the proposal on that basis.  

(a) The preservation of the natural character of the coastal environment (including the coastal marine area), wetlands, and lakes and rivers and their margins, and the protection of them from inappropriate subdivision, use, and development;
(b) The protection of areas of significant indigenous vegetation and significant habitats of indigenous fauna;
(c) The maintenance and enhancement of public access to and along the coastal marine area, lakes, and rivers;
(d) The relationship of Maori and their culture and traditions with their ancestral lands, water, sites, waahi tapu, and other taonga;
(e) The protection of historic heritage from inappropriate subdivision; and
(f) Use, and development.
The RPS provides further guidance on how to assess the relative importance of these section 6 matters, which I have discussed in section 14.2.3 of this report. In summary, the proposal is not consistent with section 6(a) of the RMA, but does provide for the other relevant matters of national importance.

I consider that section 6(b) the protection of outstanding natural features and landscapes from inappropriate subdivision, use, and development is not relevant, as using the criteria in the RPS the site is not identified as an ONFL (see section 14.2.3 of this report).

15.4 Section 5 – Purpose and Principles
Sustainable management of natural and physical resources includes managing in a way or at a rate which enables people and communities to provide for their social, economic and cultural well-being. These factors need to be assessed in relation to resource management functions. In assessing the effects of activities on the well-being of people and communities, both positive and adverse effects can be considered. An activity’s positive effects on the environment may mitigate its adverse effects on the environment provided that the net result is sustainable management of natural and physical resources.

Section 5 of the RMA states its purpose, which is to promote the sustainable management of natural and physical resources. Sustainable management in the context of the RMA is defined as follows:

“managing the use, development, and protection of natural and physical resources in a way, or at a rate, which enable people and communities to provide for their social, economic, and cultural wellbeing and for their health and safety while-

(a) sustaining the potential of natural and physical resources (excluding minerals) to meet the reasonably foreseeable needs of future generations; and

(b) safeguarding the life-supporting capacity of air, water, soil and ecosystems; and

(c) avoiding, remedying, or mitigating any adverse effects of activities on the environment.” 

The Harbour Development is a discrete project that is not intended to generate further development along the coastal strip. Its purpose is to enhance an existing harbour entrance by providing improved accessibility to vessels (both commercial and recreational). The proposed development is functionally dependent on its location in the coastal environment. The applicant has outlined the potential for significant social and economic benefits to the Opotiki Community if the project proceeds. Improved navigation will also provide for the safety of those using the entrance and enable the Coast Guard to respond more effectively to emergency situations.
The potential for the development of aquaculture off the Opotiki coast is clear – this has been determined through consideration and granting of the consent application made by Eastern Sea Farms to develop a 3,800 hectare mussel farm. Even if this project does not proceed, I consider it likely given the clear central and local government support that some form of commercial venture will eventuate. The URS study identifies that the full social and economic benefits of such a venture will only be realised by Opotiki (and the eastern Bay of Plenty region) if the aquaculture is able to be serviced from Opotiki – this requires improvement to the current harbour entrance. Benefits will be further increased if land-based activities such as processing factories or land-based aquaculture are located in the district.
The proposal will cause significant disruption to the Opotiki Estuary and surrounding area; however, provide that appropriate mitigation and remediation is undertaken this disruption should not have a long-term adverse effect on the natural resources present in the area. Similarly, the project will allow for the life-supporting capacity of the Estuary and sand dunes to be maintained.

The proposal has the potential to create a number of adverse effects. In the main, measures can be taken to avoid, remedy or mitigate these effects to an acceptable level. There will be adverse effects on the natural character of the coastal environment that it is not possible to avoid, remedy or mitigate. The proposal will also result in the loss of Dotterel nesting habitat (which forms part of the area’s natural character and is a significant habitat of indigenous fauna); however the applicant has proposed to create a new area suitable for nesting.

Case-law dictates that the natural character of the coastal environment is not to be protected at all costs, but is to be protected in terms of sustainable management [ [See Trio Holdings v Marlborough DC W103A/96, (1996) 2 ELRNZ 353, [1997] NZRMA 97, 1 NZED 621. See also Southland DC v Southland RC C029/97, 2 NZED 322.] In this instance, I consider that the benefits of the proposal on a district-wide basis outweigh the adverse effects on the River mouth and surrounding coastal environment.

Overall, and provided that the proposed activities are undertaken in accordance with the recommended consent conditions, I consider that the proposal meets the sustainable management purpose of the RMA. Therefore, I recommend that all the consents required for the Opotiki Harbour development Project be granted subject to conditions.

16 Term of Consent

The applicant has sought a 35-year term for each of the consents, and an extended lapse period of 15 years for each consent.

Consents for permanent structures that form part of an infrastructure network or provide an essential service are normally granted for a term of 35 years – this is the maximum duration permissible under section 123 of the RMA. I consider it appropriate to grant consents 65563 and 65566 (erection, maintenance and use of structures) and 65569 (occupation of CMA by structures) for a 35 year duration. I have included provision for a 15 year lapse period on these consents.

Consents for construction related activities are more normally granted for a much shorter term (around five years), that reflects the anticipated start date and construction period. The only consent that relates only to ‘construction’ is 65565. I have recommended a 20year term for these consent, which allows for a fifteen year lapse period plus five years of construction, and also included a condition that requires the construction works to be completed within five years of their commencement. 
Maintenance dredging consents are granted for a medium-long term depending on the nature of the project and the sensitivity of the receiving environment. Given that the proposed maintenance dredging will be essential to maintaining a navigable Harbour entrance and that maintenance works are not likely to be required for some years (until after construction is completed), I consider that a 20-year consent is appropriate in this case, which does not commence until the capital construction works authorised under consents 65563, 65565 and 65566 are complete. This is consistent with the duration recently applied to the Whakatane District Council consent for dredging the Whakatane River entrance for navigation purposes – a duration of 20 years, effective immediately.

Reclamation consents may be granted for an indefinite period under section 123(a) if the RMA. I consider that it is appropriate to grant consent 65564 for an indefinite term due to the permanent nature of the proposed reclamation. I have included provision for a 15 year lapse period on this consent.

Recommendation

That the Hearing Committee:

1 Grants land use consents 65565 and 65568 and coastal permits 65566, 65567 and 65569 to Opotiki District Council subject to the attached conditions.

2 Makes a recommendation to the Minster of Conservation that coastal permits 65563 and 65564 be granted to Opotiki District Council subject to the attached conditions.
Joanna Noble
Consents Officer
for Group Manager Water Management

Appendix 1: Memo from Stephen Park, Senior Environmental Scientist, Environment Bay of Plenty
Appendix 2: Memo from Shane Iremonger, Environmental Scientist, Environment Bay of Plenty

Appendix 3: Memo from Brian Spake, Harbour Master - Eastern, Environment Bay of Plenty

� By the Consents Manager acting under delegated authority


� NERMN Estuarine Water Quality 2005 Environment Bay of Plenty.


� Prepared for Environment Bay of Plenty by Boffa Miskell Limited


� Policy 6.2.3(b) specifically refers to conservation (rather than cultural) values


� Prepared for Environment Bay of Plenty by Wildland Consultants Limited


� Wildland Consultants 2006. Significant Indigenous Vegetation and Significant Habitats of Indigenous Fauna in the Coastal Environment of the Bay of Plenty region.


� Brain T. Coffey and Associates Limited. Appendix 13 of the application.


� NERMN Estuarine Water Quality 2005 Environment Bay of Plenty.


� In other words an area or zone of non-compliance with the water quality standards is allowed, but beyond this area the water quality standards should be met (although complete mixing may not have occurred).


� Prepared for Environment Bay of Plenty by Boffa Miskell


� Prepared for Environment Bay of Plenty by Wildland Consultants Limited


� Prepared for Environment Bay of Plenty by Insitu Heritage Limited


� New Zealand Aquaculture Strategy 2006. LECG on behalf of the New Zealand Aquaculture Council
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