Non-Notification Decisions

(Sections 95A to 95F Resource Management Act 1991)
Important: If, having gone through the following process, the officer is still uncertain regarding notification, the default should be to err on the side of caution. Also, note that the guidelines cannot cover every possible circumstance, and that reference should be made to the legislation where the processing officer is uncertain of the correct steps or criteria.

There is no longer a presumption that a council must publicly notify a resource consent application.  Instead a council is required to public notify an application for resource consent if:

· the adverse effects on the environment are, or are likely to be more than minor; or 

· an applicant requests that an application be notified; or 

· a plan or national environment standard requires the application to be notified. 

The council also has the discretion to publicly notify an application if special circumstances apply.
The council must not publicly notify an application if a plan rule or national environmental standard says that it is not to be notified, unless the applicant has requested notification, OR special circumstances apply OR it is for a RCA.
Application Details

Application Number(s):
RM16-0129
Applicant:


Opotiki District Council 
Location of Activity: 
Ohiwa Harbour 
Legal Description:
Various
Activities for which Consent is sought and whether restricted coastal activity, discretionary, restricted discretionary or controlled:

The following Resource Consents are required:

Under section 12 of the Resource Management Act 1991 and Rule 12.2.4(a) of the Bay of Plenty Regional Coastal Environment Plan as a Discretionary Activity – for the occupation of land within the Coastal Marine Area associated with the identified cycleway (including any associated supporting structures), retaining walls associated with the district roads and 13 culverts; 
Under section 12 of the Resource Management Act 1991 and Rule 13.2.4(h) of the Bay of Plenty Regional Coastal Environment Plan as a Discretionary Activity – for the maintenance and repair of the identified cycleway and any associated support structures, the support structures associated with the district roads which are located within the Coastal Management Zone and 13 culverts;
Under section 12 of the Resource Management At 1991 and Rule 13.2.4(k) of the Bay of Plenty Regional Coastal Environment Plan as a Discretionary Activity for the retention of culverts 1, 4 and 5 within the Coastal Habitat Protection Zone; 
Under section 12 of the Resource Management Act 1991 and Rule 14.2.4(e) of the Bay of Plenty Regional Coastal Environment Plan as a Discretionary Activity for the disturbance of the foreshore or seabed associated with the maintenance of the identified cycleway, associated support structures and culverts; 

Under section 9) of the Resource Management Act 1991 and Rule 1C of the Bay of Plenty Regional Water and Land Plan as a Discretionary Activity – for earthworks within the Coastal Margin associated with maintenance of the identified cycleway (including any associated supporting structures), retaining walls associated with the district roads and 13 culverts.
It is noted that an assessment of the relative provisions of the Proposed Regional Coastal Environment Plan have been undertaken. The Proposal is able to comply with all of the provisions that are operative or have been given legal effect. It is noted that a number of provisions that have been appealed have not been given legal effect and as such no assessment against them has been made.

Summary of the Proposal

The following is an exert from Section 2.1 of the Proposal:
The Opotiki District Council has existing infrastructure assets located in and around the Ohiwa Harbour. These include culverts, district roads, a boat ramp and a cycleway. Some of these assets are located within the Coastal Marine Area (CMA) or within very close proximity to it. The majority of the existing assets were lawfully established prior to the Resource Management Act 1991 (RMA), or have obtained resource consent prior to construction, where required. There are some assets, however, which have not been legalised under the RMA. It is the intention of the Opotiki District Council to obtain a comprehensive consent to legalise all of the unconsented structures owned by Opotiki District Council that are located in the CMA on the eastern side of Ohiwa Harbour. 

The structures that require resource consent are outlined in Section 3 of the application and include 13 culverts, the Ohiwa Harbour Cycleway and the various support structures associated with it. In addition to this, approval is sought to enable maintenance activities to be undertaken on the structures and support structures that are located adjacent to the Coastal Marine Area. Detail on the location of the structures is provided in section 2.1.3 of the application. These roads are identified as the southern end of Ruatuna Road and parts of Ohiwa Loop Road and Reeves Road. The maintenance activities are limited to the replacement of rip rap from existing structures and the backfilling of material behind existing structures. The maintenance activities may include the temporary discharge of sediment contaminated stormwater.
The approximate locations of the structures are identified in Figure 1 which is located on page 3 of this report .In addition to this, a schedule of the type, location and extent of the structures has been completed for the application. This schedule is attached as Annexure A to this report.
The Bay of Plenty Regional Coastal Plan (Coastal Plan) identifies the Ohiwa Harbour as an ‘Area of Cultural or Conservation Significance’ - ACVS-13. In addition to this, culverts 4 and 5 are located within the Coastal Hazard Protection Zone (CHPZ-36, Pataua Island scientific reserve). Table 1 identifies the location of the structures as they relate to the Operative Coastal Plan zones
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Table 1: Structure locations
It is noted that two of the culverts contain floodgates that have historically been installed to restrict the flow of tidal waters and therefore protect grazing land from flooding. However, it is acknowledged that the retention of these floodgates will result in adverse effects on the environment, in particular with regard to inhibiting fish passage. The Freshwater Fisheries Act 1982 requires the written approval of the Director General of Conservation for the construction of culverts in any natural water that impeds the movement of fish. The Applicant is not proposing to seek the approval of the Director General nor does this application seek to legalise the structures through this application. Rather, it is proposed that the Applicant will remove the structures within 12 months of the issuing of consent. It is proposed that the landowners upstream of the structures will be advised of the planned removal and as such should they wish to seek approval for the gates retention, such an application is able to be made by them prior to the removal.
This application for resource consent to the Bay of Plenty Regional Council is seeking to legalise an existing situation. No new or extended structures are proposed. 
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Figure 1: General location of structures.
Is Public Notification required?

Step 1

Has the applicant requested that the application be publicly notified (s95A(2)(b))?

 FORMCHECKBOX 

Yes – PUBLICLY NOTIFY.  
Note date and method of request:      
 FORMCHECKBOX 

No - go to Step 2.
Step 2

Does a rule or a national environmental standard (NES) require public notification (s95A(2)(c))?  
 FORMCHECKBOX 

Yes – PUBLICLY NOTIFY.  

 FORMCHECKBOX 

No - go to Step 3.
Step 3
Has a request for further information (s92(1)) been made or has the applicant been notified of the intention to commission a report (s92(2))?

 FORMCHECKBOX 

Yes – go to Step 4
 FORMCHECKBOX 

No - go to Step 5.

Step 4
Has the applicant failed to respond by the deadline specified, refused to provide the information requested or refused to agree to the commissioning of the report (s95C)?

 FORMCHECKBOX 

Yes – PUBLICLY NOTIFY

 FORMCHECKBOX 

No - go to Step 5.
Step 5

Does a rule or an NES preclude public notification (s95A(3)(a))? 
 FORMCHECKBOX 

Yes – go to Step 7 - identify rule and plan.
(Rule:  

Plan: 


); or 




- identify NES: 
 FORMCHECKBOX 

No - go to Step 6.
Step 6
Determination of whether the adverse effects of the activity on the environment will be or are likely to be more than minor (s95A(2)(a) and s95D).
(a)
In forming this opinion, you must disregard any effect:

1. On persons who own or occupy the land on which the activity will occur or any land adjacent to that land (s95D(a)).  Have you disregarded any effects under this provision?  

 FORMCHECKBOX 

No - go to 2.
 FORMCHECKBOX 

Yes - Identify any effects that you have disregarded on this basis.  Go to 2.  

     
2. Trade competition and the effects of trade competition (s95D(d)).  Have you disregarded any effects under this provision?

 FORMCHECKBOX 

No - go to 3.
 FORMCHECKBOX 

Yes - Identify any effects that you have disregarded on this basis.  Go to 3.  

     
3. On a person who has given written approval to the relevant application (s95D(e)).  Have you disregarded any effects under this provision?

 FORMCHECKBOX 
(
No - go to (b).

 FORMCHECKBOX 

Yes - Identify any effects that you have disregarded on this basis and the relevant parties who have provided written approval.  Go to (b).  

The application states that the Applicant has consulted with the Ohiwa Harbour Implementation Forum, Department of Conservation, Bay of Plenty Regional Council, Upokorere Hapu Resource Team (Upokorere) and the Royal Forest and Bird Protection Society (Forest and Bird), in the form of a letter advising of the intention to lodge a resource consent application to formalise the location of the structures and allow for the limited maintenance activities. The application states that support was received from Forest and Bird and the Bay of Plenty Regional Council regarding the removal of the floodgates. In addition to this, it states that Upokorere verbally advised of their satisfaction that the Proposal did not give rise to any issues.
(b)
In forming this opinion, you may disregard an adverse effect of the activity if a rule or NES permits an activity with that effect (s95D(b)) (Note - this can include a district plan).  Have you disregarded any effects under this provision?  Note that that the discretion to disregard any effects should consider whether it is consistent with the purpose of the RMA to do so.  

 FORMCHECKBOX 

No - go to (c).
 FORMCHECKBOX 

Yes - Identify any effects that you have disregarded on this basis.  

     
(c)
In the case of a controlled or restricted discretionary activity (RDA), you must disregard an adverse effect of the activity that does not relate to a matter for which a rule or national environmental standard reserves control or restricts discretion (s95D(c)).

Are any of the activities a controlled activity or an RDA?

 FORMCHECKBOX 

No - go to (d).
 FORMCHECKBOX 

Yes - identify rule and plan.
(Rule: 
Plan: 

)

Have you had regard to any effect that does not relate to a matter specified in the plan or proposed plan to which Council’s discretion is restricted? 

 FORMCHECKBOX 

No - go to (d).

(d)
Taking account of (a), (b) and (c) above, identify whether that the activity will have or is likely to have adverse effects on the environment that are more than minor:

The application has been referred to Susan Southerwood, Contract Engineer, and Stephen Park, Senior Environmental Scientist both of the Bay of Plenty Regional Council.  Both have undertaken technical audits of the application and provided advice with respect to the same.
Based on the technical reviews and the direction provided by the relevant planning documents, it is considered that the potential adverse effects resulting from the Proposal are categorised as; Ecological, Landscape and Visual, Floodgates and Engineering Performance. An assessment of each of these is addressed below.
Ecological Effects
The Ohiwa Habour is listed as a Site of Special Wildlife Value (SSWI) due to the number of rare/threatened nesting bird species found in and around the harbour. The harbour also supports a number of shellfish beds and is of national importance for the support the harbour provides to fisheries. 

Some of the existing structures are located within sites that are considered significant marshbird habitats, as follows: 

· SSL 117 & CHPZ 35 - SH 1 - Branded Rail and North Island Fern Bird (Structure 1). 

· CHPZ 36 - Pataua Island Marshes - Branded Rail (Structures 4 & 5). 

· SSCMA 41 - Pukeruru Point - North Island Fern Bird, NZ Kingfisher, Pukeko, White-Faced Heron (Structure 6). 

· SSCMA 42 - Ohiwa Scenic Reserve Inlet - Branded rail, north island fern bird, Pukeko (Structures 7 & 8). 

· SSCMA 43 - Reeves Road Embayment - Branded Rail, North Island Fern Bird, NZ Kingfisher and Pukeko (Structures 11/12). 

Mr Park has undertaken a thorough assessment of the Proposal. With regard to the support structures and rock seawalls, he concludes that the structures have only very minor and localised ecological effects. He concludes that given they are already in place and are adjacent to other long established infrastructure, there are no ecological issues that would preclude these structures from being consented.
Mr Park’s assessment of the culverts has reached a similar conclusion. He considers that the retention of the structures in their current location will result in negligible and localised ecological impact beyond what already exists. He does not believe that there are any ongoing ecological effects resulting from the retention of the culverts, with the exception of the two culverts that contain floodgates. A full assessment of the floodgates is included below. Mr Park’s conclusion also applies to structures 1, 4 and 5 that are located within the Coastal Habitat Protection Zone.
In light of the above assessment, it is concluded that the Proposal will not result in an adverse effect on the environment that is more than minor.

Landscape and Visual Effects

The Ohiwa Harbour is identified as an area of Significant Conservation Value and an Outstanding Natural Feature and Landscape. Schedule 5 of the Regional Coastal Environment Plan provides Guidelines for development within such areas. The Guidelines identify that the construction of structures and their ongoing maintenance needs to be sympathetic with the existing chacter and values of the area. It is noted that the structures have been established for a considerable period of time and as a result of this have integrated into the environment. The Applicant is proposing limited maintenance activities, with just the replacement and backfiling of material in order to maintain the existing function and character. No new structures are proposed. 

Whilst it is acknowledged that the structures have been historically established, some for in excess of 40 years, it is considered appropriate that their ongoing condition is maintained so as to ensure that the values of the area are not degraded. As such, it is considered appropriate that the imposition of conditions address the physical form of maintenance activities to ensure that the character of the area is not degraded over time.
Floodgates
Both Mr Park and Ms Southerwood have identified that the retention of the floodgates on culverts 2 and 10 are likely to result in significant adverse effects on the environment. In Mr Park’s assessment, he notes that the floodgates restrict the flow of the tide to the landward side of the culverts. He has noted that in the case of culvert 2, the historical installation of the gate has virtually destroyed the saltmarsh ecological values on the landward side of the culvert. The removal of the floodgate will eventually restore some of these values as the restrictions on the tidal movements will be no longer limited. The Applicant proposes that the gates be removed from the culverts within six months of the granting of consent, in order to allow the opportunity for property owners on the landwards side of the gates to seek consent for their retention if so desired. Given the period of time the gates have already been established on the sites, the proposed timeframe for their removal is considered reasonable, in that it is not likely to result in any additional adverse environmental effects beyond the current levels and it provides an opportunity for the property owners landward of the culverts to seek resource consent for the gates retention is they see fit. A full assessment of the effects associated with retaining the structures is able to be undertaken at the time a future application is made. 
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Figure 2: Existing floodgate at culvert 10

Engineering Performance

Ms Southerwood has undertaken a thorough assessment of the structures, including inspecting a number of them during a site visit, in order to determine their current engineering performance and ongoing maintenance requirements. Following her assessment, the Applicant provided a comprehensive schedule of the strucutres, identifying their location and current condition. Included with the schedule was information with relation to the ongoing maintenance requirements. The schedule identified that the culvert 7 and the rip rap wall 16 require maintenance to return the structures to the required level of service. The extent of the works is limited, with culvert 7 requiring minor repairs to the headwall and the replacement of material behind the wall that has been subject to scour. Rip rap wall 16 has also been subject to scour between the edge of the rip rap and the road. It is proposed to place additional material in this location to ensure that the integrity of the wall is not compromised. Whilst the condition of these two structures does not require immediate remedial action, it is proposed that the works will be undertaken by the end of 2017. 
In addition to the above maintenance activities, the Applicant has advised that the only ongoing maintenance proposed is the topping up of rip rap material and backfilling to address scour as required. There are no major upgrades or renewals of the structures proposed in the immediate future. It is acknowledged that this maintenance work may result in the temporary discharge of sediment to water for maintenance activities such as the replacement of rip rap. It is considered that this will result in limited discharge and that the effects are able to be managed via operational controls such as the timing of works.

Ms Southerwood has noted that a number of the culverts contain existing silt and sediment deposits that could be considered to restrict the flow of water through the culverts. The Applicant has advised that the current maintenance regime does not involve the removal of this material, rather, the culverts self flush during storm and tidal events. The proposal does not include any change to this regime or the manual removal of material at all. Ms Southerwood has considered this aspect of the Proposal and believes it appropriate that regular maintenance activities are carried out to remove the sediment to ensure that the performance of the culverts is not compromised. Ms Southerwood has identified that without this sediment removal, there are potential adverse effects up stream from the culverts. Conditions of consent are able to be imposed to ensure that this maintenance is undertaken and as such the potential adverse effects on the environment avoided.  
Ms Southerwood’s assessment of the Proposal concludes that subject to the imposition of conditions around the repair to sites 7 and 16, along with general ongoing assessment and maintenance requirements for the structures, the adverse effects from the retention of the structures is considered to be no more than minor.

Overall, given the extended period of time that the structures have been in place and their satisfactory performance during this time, it is considered that subject to the imposition of appropriate ongoing maintenance conditions, the retention of the structures is compatable with the environment within which they are located.
Will the activity have, or be likely to have, adverse effects on the environment that are more than minor? (s.95A(2)(a))
 FORMCHECKBOX 

Yes – PUBLICLY NOTIFY.
 FORMCHECKBOX 

No – go to Step 7.
Step 7

Are there special circumstances which warrant public notification (s95A(4)) or are there any other matters which justify public notification (s95A(1))?  Note that the existence of special circumstances/matters does not compel public notification – a decision must still be made as to whether those circumstances/matters are such to warrant public notification.  

 FORMCHECKBOX 

Yes - PUBLICLY NOTIFY.
Note the special circumstances:      
 FORMCHECKBOX 

No - go to step 8.
You have now determined whether public notification is required.
Is Limited Notification required?
Step 8

Determination of whether there are adversely affected persons (s.95E) Note that a person is an affected person if the effects of the activity on the person are minor or more than minor, but not less than minor.  

In forming an opinion as to who may be adversely affected:

(a)
You must have regard to any relevant statutory acknowledgements. (s.95E(2)(c))

Identify if there are any statutory acknowledgements relevant to this application and describe how you have had regard to this:
 FORMCHECKBOX 

No statutory acknowledgements.
 FORMCHECKBOX 

Name of Statutory Acknowledgement and how have you had regard to it:

     
(b)
You may disregard an adverse effect on a person if a rule or NES permits an activity with that effect (s95E(2)(a)).  Have you considered any person to be not an affected person on this basis? 

 FORMCHECKBOX 

No - go to (c).
 FORMCHECKBOX 

Yes - Identify any effects that you have disregarded on this basis and the relevant parties who have provided written approval.  Go to (c).  


(c)
You must not identify a person who has given written approval to the application (and has not withdrawn that approval in a written notice received before the decision whether there are any affected persons has been made) (s95E(3)(a)).  Have you identified any parties who have provided written approval as being adversely affected?  Note – beware of conditional approvals.  

 FORMCHECKBOX 

No - go to (d). 

 FORMCHECKBOX 

Yes – list persons form whom written approval has been received: 

(d)
In relation to controlled or restricted discretionary activities, you must not treat a person as being affected if the adverse effects of the activity do not relate to a matter specified in the plan or proposed plan for which control is reserved or discretion is restricted. (s.95E(2)(b))

Identify whether this application is for a controlled or restricted discretionary activity.

 FORMCHECKBOX 

No - go to (e).

 FORMCHECKBOX 

Yes - identify rule and plan.


Have you treated a person as being affected if the adverse effects of the activity do not relate to a matter specified in the plan or proposed plan for which control is reserved or discretion is restricted? 
 FORMCHECKBOX 

No - go to (e).
(e)
In relation to application under s.127 (change to consent), you must consider every person who made a submission to the original application and every person who may be affected by the change.
Is the application under s.127?

 FORMCHECKBOX 

No - go to (f).

 FORMCHECKBOX 

Yes - Identify every person who made a submission to the original application and state whether that person is affected by the change and the reasons for this view – go to (f).  

     
(f)
You must not treat a person as being affected if it is unreasonable in the circumstances to seek the written approval of that person. (s95E(3)(b)) (Note that “unreasonableness’ in this context relates to the impracticability of contacting a person or obtaining their approval, not any perceived “unreasonableness” in relation to the withholding of approval).

Has it been unreasonable in the circumstances to obtain any approval?
 FORMCHECKBOX 

No.

 FORMCHECKBOX 

Yes - identify whether any persons have not been treated as affected on this basis and state the reasons why it is unreasonable to seek the approval of that person:

     
Taking into account (a) to (f) above, are there any affected persons in relation to the activity (s95B(1))?  Note that this excludes anyone who has given written approval.  
 FORMCHECKBOX 

Yes - identify who is affected and the relevant effect(s) – Go to Step 9.  

 FORMCHECKBOX 

No – Go to Step 10

It is noted that the Applicant has consulted with the Ohiwa Harbour Implementation Forum, Department of Conservation, Bay of Plenty Regional Council, Upokorere Hapu Resource Team and the Forest and Bird Royal Protection Society, in the form of a letter advising of the intention to lodge a resource consent application to formalise the location of the structures and allow for the limited maintenance activities.
As the Proposal does not include any additional structures or the altering of any of the current structures, it is considered that there are no parties adversely affected. As previously identified, there are no statutory acknowledgements relevant to the sites and the structures are located on public land.
Step 9

Is there a rule or NES that precludes limited notification of affected persons (s95B(2))?

 FORMCHECKBOX 

Yes – go to Step 10

 FORMCHECKBOX 

No – PROCESS LIMITED NOTIFIED (s95B(2).  Serve notice on the affected persons identified in Step 10. Note that affected order holders (see Step 10) also need to be notified.  

Step 10

Determination of whether there are adversely affected order holders (s95F). You must decide that a person is an affected order holder, in relation to an activity, if—

(a) 
the person is the holder of a customary rights order; and

(b) 
the activity may have any adverse effects on a recognised customary activity carried out under the order in accordance with section 17A(2); and

(c) 
the person has not given written approval to the activity or has withdrawn approval to the activity in a written notice received by the authority before the authority has decided whether there are any affected order holders
Taking into account (a) to (c) above, are there any affected holders of customary rights orders(s) (s95B(1))?  Note that this excludes anyone who has given written approval.  
 FORMCHECKBOX 

Yes – identify affected holders - PROCESS LIMITED NOTIFIED (s95B(3))
 FORMCHECKBOX 

No – PROCESS NON-NOTIFIED
Recommendation
In accordance with the above assessment I recommend that the application(s) be:

 FORMCHECKBOX 

Publicly Notified

 FORMCHECKBOX 

Subject to Limited Notification

 FORMCHECKBOX 

Non-Notified
Staff member or consultant dealing with application: 


Ryder Consulting Limited
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David Greaves
Consultant Consents Officer
Approval to process application as indicated above, given under delegated authority.

Dwayne McKay
Team Leader: Consents
Date:
